CHAPTER 1V

WYOMING: THE TERRITORIAL
AND DISTRICT COURTS

REBECCA W. THOMSON*

A. TERRITORIAL ]UDGES1
1. Preterritorial Years

Not long after new residents came with the
railroad in July, 1867, the first Wyoming law-
yers arrived and set up shop in Cheyenne. In
August, 1867, W.W. Corlett, who was to be-
come one of Wyoming's most respected law-
vers, arrived. Corlett was a Civil War veteran
who had graduated from the Union Law Col-
lege of Ohio in 1866. When Corlett came he
joined the city attorney, James R. Whitehead,
to become the proseculor for that city, Corlett
recalled that Cheyenne was a cily of 500 to
600 people living in tents or under wagons. I
had my office with Whitehead in a tent and
slept under a wagon myself for two or three
months.”?

At that time, the official government for the
entire area of Wyoming was located in Yank-
ton, Dakota Territory, hundreds of miles to the
northeast. The days of railroad construction
were wild times for Wyoming. Newspapers
record much violence in the railroad towns
that sprang up overnight. Wife beating, prosti-
tution, robbery, drunken brawls and gunfights
were everyday news. Without a strong local
government and with the territorial govern-
ment days away in Yankton, violence gave
rise to vigilante “justice.”

Wyoming's first recorded activity of this
kind occurred in January 1868, Three men
who had been arrested for theft were released
on bond. The next moming they were found
tied together with a large canvas which listed
their names and the following: “$900 stolen,
3500 returned, city authorities please not

interfere until 10 o'clock a.m. Next case goes
up a tree. Beware of the Vigilance Commit-
tee.”” The next moming the Cheyenne vigilan-
tes struck at Dale City and hanged three
desperadoes. A few days later they drove five
“bad guys” out of Cheyerme. All of this
activity created excitement in Cheyenne, the
mayor and the newspaper deploring vigilante
activity.

In March 1868 two men, Martin and Mor-
gan, were lynched by a masked group. Martin
was a notorious barkeeper who had been
charged with murdering an accomplice and
had been acquitted by the U.S. District Court.
The Vigilance Committee did not agree with
the verdict. Morgan was hanged for stealing
mules.” After that, vigilante activity subsided
in Cheyenne but continued west with the rail-
road to Laramie City. Laramie had a well-or-
ganized group of vigilanles.

In the mid-1870s, Wyoming was experienc-
ing increasing difficulty with road agents
robbing stage coaches. In August, 1875, the
Cheyenne Daily Leader stated: “Gold excitement
has brought to our city many dangerous
characters. . . . They live by appropriating the
property of our people and, if the officers do
not put a stop {o this practice, a people’s
committee will take the matter from their
hands. A little hemp could be used to good
advantage.” In June, 1877, under (he title
“Hankering for Hemp,” the Daily Leader
urged:

1t there is power in the land to stop this devilish

work and hang these hellhounds, we call upon all

in authority military or civil to use immediate

and potent means. Otherwise the people must
rise and summarily end the career of road agents
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and horse thieves, after which inefficient officers
will be deposed.
These stirring editorials must have had an
effect for on October 9, 1878, the Daily Lender
reported: “The Good Work Progresses . . . two
dead men with black faces and protruding
tongues were left to fester on a tree.”

But crime on the frontier continued and the
public, dissatisfied with results from the terri-
torial courts, supported these vigilante execu-
tions. Before 1887 there were only two legal
executions—both men were “half-breeds.” In
the early 1880s the newspapers complained
that there had been “‘scores of murders, cold-
blooded and atrocious,” with little in the way
of punishment so extralegal executions con-
tinued 4

In January 1879 “Dutch Charlie” Burris was
Iynched in Carbon and in 1881 his compatriot
“Big Nose” George Parrott met the same fate
in Rawlins. Henry Mosier, another murderer,
was lynched in Cheyenne in 1883. Despite
pleas from Mayor Joseph Carey and territorial
officials to let the law punish Mosier, the mob
hanged him from a telephone pole at the
corner of 19th and Capitol. Most of the territo-
ry condoned these lynchings because all three
men were well-known vicious
whom it was feared would escape punishment
without mob action. The newspaper supported
these lynchings. The Cheyenne Sun stated:

characters

There has [sic] been so many long-winded cere-
monious legal farces enacted in the courts of the
Territory that it seemed to many of cur thought-
ful citizens ag if the law was being used to
protect and not to punish criminals.

The Cheyenne Leader added: “"Mob violence is
deplorable but unless the laws and the courts
furnish protection to life and punish crime,
there is nothing left us.”

In an attempt to remedy the lack of official

and legal justice, Judge Ara Bartlett, chief
justice of the Dakota Territory, came to Chey-
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enne to hold court in the spring and fall of
1868. For the transient railroad population of
southern Wyoming these two terms were not
enough. The Dakota legislature and the Dak-
ota judges were criticized for neglecting the
Wyoming area. A Cheyenne lawyer observed
in 1868 that “what may be very wholesome
law among the Norwegians at Yankton is far
from meeting the lightning-like necessities of
a people whose every movement is made at
the rate of 25 miles an hour.” The Daily Leader
put it this way, “Dakota is a slow coach; we
travel by steam.”®

2. The New Territory and Its Courts

Complaints flooded Washington about the
turbulence and lack of government in Wyo-
ming. As early as Decemnber, 1867, the gover-
nor of Dakota noted the crime and violence in
the southwest par! of his territory and urged
that a separate territory be created in order to
deal more effectively with it. Dr. Hiram Lath-
am, representing Wyoming people, went to
Washington in October, 1867. In an address to
members of the Senate and House, he stated
that the people of Wyoming “are practically
without government and without law. Vigi-
lance Committees usurp the function of the
court, and the only restraint upon the evil
disposed is the fear of violence at the hands
of those self-constituted tribunals.” He also
peinted to the strong support among Wyo-
ming residents for the creation of the Wyo-
ming Territory.

Unfortunately, at the time the Wyoming
Organic Act was introduced, a feud between
President Johnson and Congress was at its
height, and the Wyoming bill was attacked as
"a scheme for officeholders.” Wyoming experi-
enced one of the longest delays of any territo-
ry. More than three years passed between the
introduction of the act and its passage. Grant
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was criticized in Wyoming for his role in the
delay and some members of Wyoming society
felt it was a plan to prevent Wyoming from
being settled by “conservative white men.”
Civil War emotions still ran high even in the
West. The Frontier Index made this position
clear:
The community will not be run or represented
by any cne cent, pettifogging, cloaked, black
Republican and all aspirants of that stamp had
better pack their carpet bags and put out for
Thad Stevens Hell at the head of the Yellow-
stone River. That is the only part of Dakota that
the Devil has set apart for the domicile of such
mongrels, Your stere clothes do not encase the
gizzard foot sambo smell, sufficiently secure to
make your presence agreeable among honest
white men.’

Like the organic acts [or other territories,
Wyoming’s followed the Ordinance of 1787 for
the Ohio Territory. The organization of the
judicial system was simple. Under the act, the
Wyoming Territary had three justices appoint-
ed by the President and confirmed by the
Senate’ for four-year terms, They presided
individually as district judges and in a body
as the territorial supreme court. In both capac-
ities they had jurisdiction over cases arising
under United States or territorial law. Appeals
went from the territorial supreme court to the
U.S. Supreme Court® The territorial supreme
court met annually at Cheyenne. Throughout
the territorial period, there were only three
judicial districts, but their boundaries were
changed several times.

Judge A.C. Campbell, an early Wyoming
attorney who knew most of the territorial
judges, stated that it "“was cynically remarked
that the three district judges met in Cheyenne
once a year as justices of the Supreme Court
to affirm each others errors.””’

Statistics from those early days indicate that
the Wyoming Territorial Supreme Court did
not automatically affirm district court deci-
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sions. In the period up to statehood in 1390,
the Supreme Court affirmed in 106 cases,
reversed in 51, dismissed 16 and modified five
decisions of the lower court."”

Chief Justice Marshall defined territorial
courts as legislative courts, not constitutional
courts The practical effect of this decision
was that territorial judges were frequently
removed for polilical reasons despite their
pleas of immunity.

The judges of the district courts ordinarily
held two terms of court at the county seat of
each county in their district. One frequently
voiced criticism was the small number of
judges for such large districts. Coverage in
Wyoming on horseback or by stage was an
almost impossible task, considering the vast
distances between comumunities. This often led
to long and costly delays in litigation. In
Johnson County, Wyoming, where personal
property was valued at $5 million, the district
judge could make the 500-mile stage trip only
once a year for a one-week scssion.”?

Lack of money to effectively run the judi-
clary was at the center of most territorial
judicial problems. The salaries of the judges of
the district courts were covered by their sala-
ries as territorial supreme court justices. These
“pitifully meager” salaries were established by
the territorial Organic Act. From 1870 until
statehood, Wyoming's justices had their sala-
ries pegged at $3,000 per annum. The deliber-
ate failure of Congress to appropriate the full
amount of the judicial salary made the situa-
tion even worse. From 1877-1880 Congress
appropriated only $2,600 for each judge’s
salary.”

The discrepancy between the value of the
dollar from Washinglon and the value of gold,
which was the currency in use in the West,
increased the problem. The discounting for
gold cost the judges about 15-25% before they
even received their salaries!® Finally, like
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Wyoming boom town citizens of today, the
judges had to contend with the very high
costs of living on the frontier. Governor
Moonlight, who received the same salary as
the justices, complained that it was impossible
to live here on the salary, however economical
one may be. “The cost of keeping a horse is
more than my pay will warrant, and so we go
on foot . . .® Territorial Judge W.W. Peck
apparently practiced moneylending. In 1882 he
offered to handle loans for President Hayes,
noting that “there is no law against usury in
the Territory . . " Judge Kingman also com-
plained about the salary, stating he was un-
willing to board with laborers.

Territorial legislatures tried to ease the
problem by voling extra compensation. In 1873
Congress prohibited payment of extra compen-
sation to governors, secrctaries and members
of territorial legislatures. Through an error in
rewriting the act, judges escaped this prohibi-
tion. Judges received $1,000 to $1,500 extra in
Wyoming, but inadequale salary remained the
reason most often cited for judicial resigna-
tions,

The administration of justice was further
hampered by unrealistic travel and per diem
allowances for witnesses and jurors.” These
allowances, designed for Eastern states, were
inadequate in the West. Jurors and witnesses
collected traveling expenses of $.06 per mile
and paid stage fares of $.25 per mile. The
result was that witnesses would appear only
if arrested, preferring to be taken to court as
prisoners at the government’s expense rather
than pay their own way without any hope of
adequate reimbursement,

The types of cases handled by the Wyoming
territorial courts grew out of the economy of
the state. Many of the cases brought to the
territorial court had the Union Pacific Railroad
as one of the litigants.” Cattle cases were
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another source of frequent litigation. Breach of
contract and rustling cases formed the bulk of
those cases.!” Disputes over land were fre-
quent, including boundary disputes between
land claimants, claim jumpers, miners, private
citizens and the Federa! government.”

Wyoming had its share of criminal cases.”
The court also had the usual run of tax,
procedure, agency, bank and contract disputes
with which to deal. Of the cases decided by
the territorial supreme court, only 12 were ap-
pealed to the U.S. Supreme Court. Of those
12, three were affirmed, three reversed, and
the rest dismissed or set aside.

3. Johm H. Howe

President Grant's judicial appointments for
the territory of Wyoming were announced on
April 3, 1869. John H. Howe was appointed
chief justice and John W. Kingman and W.T.
Jones were named associate justices. The
judges went to work as soon as they arrived.
Judge Kingman described his arrival in Chey-
enne in his autobiography:

I went out there in May 1869, just after the
Union Pacific Railroad had been opened for
travel. All the new territorial officers arrived
about the same time and we organized the
government and the courts. We found a horrible
condition of things. Apparently the worst men
and women from the border states and many
who had fled from the relentless draft among the
rebels seemed to dominate society.?

Chief Justice Howe observed a year after his
arrival that “reckless roving adventurers who
have no settled, well-defined notions of the
rights and obligations of society” were in the
majority. The chief justice urged a “firm,
inflexible and vigorous administration of the
law” to confront crime and immorality,
“which everywhere prevailed and was pre-
dominant.”* Evidently the lawyers were not
much better than the general citizenry. Judge
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Kingman said, “Some of the attorneys were
wretched characters. 1 sent two of them to
prison for 30 days each and disbarred two.
These all left the Territory and never came
back again.”* Chief Justice Howe experienced
similar problems with the local bar. He fined
four lawyers. The Cheyenne Leader supported
the chief justice in his lack of sympathy for
lawyers who overslept “on account of spiritual
manifestations the previous evening.”

Evidently lawyers with “spiritual manifes-
tations” continued to be a source of trouble to
the couris. For example, in one decision Judge
Peck noted:

Street was a practicing lawyer at Cheyenne and

the evidence of professional experts show that,

when sober, he was a careful and precise drafts-

man of law papers; the structure of the deed is

conclusive that he was sober when he prepared

it and saw to this execution.”
Like many of Wyoming's territorial judges
Chief Justice Howe had served in the army
during the Civil War and had risen to the
rank of brigadier general. He was born in
New York and educated in Ohio, for a time
serving as judge of the Sixth Judicial District
of Ilinois. He was an active Whig until 1860
when he became a Republican. W.W. Corlett
described the chief justice as “peevish and
frelful, although a man of pretty good ability.
He was undoubtedly out of health, dyspeptic

in his stomach and in his nature, too."*
4. John W. Kingman

Judge Kingman, also from the East, was a
graduate of Harvard Law School. He practiced
Jaw in the office of Daniel Webster in Boston
and served as a colonel in the Civil War. Born
in 1821 in New Hampshire, his ancestors were
the Brewsters who arrived on the Mayflower
and settled in Portsmouth, New Hampshire. In
1696 Indians attacked the settlement, and his
great-great-grandmother was found without
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her scalp and with a fracture in her cranium
from a tomahawlk.

The Wyoming Territorial Legislature was the
first legislature to grant women the right to
vote and hold office. The Wyoming legislators
also adopted a law to “protect married wom-
en in their separate property, and the enjoy-
ment of the fruits of their labor,/” and a law
which provided that “in the employment of
teachers, no discrimination shall be made in
the question on account of sex. . . "%

Governor Campbell was opposed to the
Suffrage Act. Both Howe and Kingman were
active in supporting Wyoming's early contribu-
tion to women’'s rights. In his autobiography,
Kingman wrote that he and Howe talked to
Campbell unti] midnight in order to convince
him to sign the bill. “We presented all the
arguments we could think of, for we were
decidedly in favor of it as a matter of justice
as well as of expediency. We at last convinced
him and he signed it” Part of the justices’
support for extending the franchise to women
was probably due to the “civilizing influence”
women were credited with during frontier
days. Kingman and Howe cited that attribute
when they worked to get women to serve on
juries.® Like the citizenry at large, Wyoming
juries were a rough group. Judge Kingman
noted that “the courts were powerless to
enforce the criminal laws in cases of high
crimes. It was a common remark in the jury
room, one man is dead, what do (we) want
to kill anather for?”™

Judge Kingman related the events that led to
the first women in the world sitting on a jury
in Laramie in 1869:

The county officers, thinking to throw ridicule on
the act and make trouble for the judges, sum-
moned nearly all the respectable women in the
city as jurors . . . This made the husbands furi-
ous, as they Icoked upon it as an insult as well
as an ontrage. Threats of violence were made
unless the judge would discharge all the women
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at once . . . Judge Howe and I consulted over
the subject and agreed that the women had the
right to sit as jurors and should not be driven
from the exercise of it without their con-

sent. . . .»

In a letter ruling on the prosecutor’s objec-
tion to women being empaneled, Judge Howe

wrote:

I will thank you to make it known to those
Iadies who have been summoned on the juries
that they will be received, protected and treated
with all respect and courtesy due and ever paid
by true American gentlemen to true American
ladies, and the court, by all the powers of the
government, will secure to them all that defer-
ence, security from insult or anything which
ought to offend the most refined woman which
is accorded to women in any of the walks of life
in which the good and true women of our
country have heretofore been accustomed to
move.

Thus, whatever may have been, or may not be
thought of the policy of admitting women to the
right of suffrage and to hold office, they will
have a fair opportunity, at least in my court, to
demonstrate their ability in the new ficld, and
the policy or impolicy of their occupying it.
Of their right to try it 1 have no doubt. I hape
they will succeed, and the court will certainly
aid them in all lawful and proper ways.!

Judge Kingman described the atmosphere
which greeted the justices, “When we went to
the Court House it was filled with a curious
crowd, some to enjoy the fun, but most angry
and sullen,”*

From another perspeclive, one of the first
woman jurors, Sarah Wallace Pease, described
her jury summons:

This proceeding was considered a very ludicrous
affair . . . consequently when the eventful day
arrived they (the women) were all in attendance,
with the mutual understanding that they would
request to be excused. When we reached the old
club house or barracks, which was dignified by
being called a court house, we found it filled to
overflowing with a crowd of men and wom-
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Chief Justice Howe formally opened court by

saying:

Ladies and Gentlemen of the Grand Jury: It is a
novelty to see, as we do today, ladies summoned
as jurors. The extension of political rights and
franchise to women is a subject that is agitating
the whole country. I have never taken an active
part in the discussions, but I have long seen that
woman was a victim to vices, crimes and im-
morality, and with no power to protect or defend
herself from these evils. I have long felt that such
powers of protection should be conferred upon
women, and it has fallen to our lot here to act as
pioneers in this movement, and to test the ques-
tions. The eyes of the world are today fixed upon
this jury of Albany county. There is not the
slightest impropriety in any lady occupying the
position, and I wish to assure you that the fullest
protection of the court shall be accorded to you.
It would be a most shameful scandal that in our
temples of justice and in our courts of law any-
thing should be permitted which the most sensi-
tive lady might not hear with propriety and
fitness; and here let me add that it will be a
sorry day for any man who shall so far forget the
courtesies due and paid by every American
gentleman to every American lady as to even by
word or arct endeavor to deter you from the
exercise of these rights of which the law has
invested you. I will conclude with a remark that
this is a question for you to decide for yourself.
No man has any right to interfere. It seems to be
proper for women to sit upon grand juries, which
will give them the best possible opportunities to
aid in suppressing dens of infamy which curse
the country. I shall be glad of your assistance in
the accomplishment of this object™

Next, Judge Kingman was called upon to

address the prospective jurors. Judge Kingman
related:

I told them that they well knew how utterly
unable the courts were to enforce the criminal
law. in consequence of the unwillingness of such
juries as we had been having, to convict anyone,
that we believed a remedy would be found if the
intelligent and moral women would come for-
ward and help us by exercising the new powers
now for the first time put into their hands; that
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they were more deeply interested in sustaining
the honest and vigorous enforcement of the laws
than any other class of citizens. We implored
them to aid us as judges and protect themselves
and the young sociely now just organizing
itsell ¥
Pease described the reaction of the women to
these remarks by writing, “I hardly need to
add that such words of commendation, com-
ing from the bench had the desired effect and
as a result every woman who had been called
to serve was promptly swomn in** The attor-
neys objected again and were overruled. Chief
Justice Howe, when threatened by irate coun-
sel with an appeal from his ruling, responded,
“Go ahead, and see how far you get with
Kingman and me on the Supreme Court.”

The news of the world's first women jurors
was telegraphed everywhere. Twenty-four
hours later the king of Prussia cabled con-
gratulations to President Grant. Newspaper
writers and special artists from the illustrated
papers came to Laramie to record the historic
event. The women jurors, despite pleas from
the court, refused to pose for a group photo-
graph. When going back and forth between
the jury room and the courtroom they were
“heavily veiled” to prevent sketches being
taken. The precautions were to na avail,
however. They were caricatured by the news-
paper artists and many of the newspapers
wrote unfavorable articles to accompany the
drawings. In spite of this adverse reception,
the female jurors fulfilled their responsibilities
admirably. They sat in on a variety of cases
including horse and cattle stealing, illegal
branding and murder.

The effect of the women on the male jurors
was starlling. Card and dice playing, drinking
and even smoking and chewing were inhibit-
ed. The judges noted that even the courtroom
shaped up. “Lawyers took their heels off the
table, and quit whistling and expectorating.
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The Judge put his legs and feet under the
bench where they belonged instead of on top
of it, the attendants and spectators came better
dressed; the room was kept neat and clean.”
The tone of the jury room was also radically
changed. The first “female” grand jury was
opened in prayer by a minister's wife. This
same woman insisted, in spite of criticism
from other female jurors, upon knitting
throughout the court proceedings and delibera-
tions. Juror Pease described her as knitting
during the deliberation in a murder case,
reciting in rhythm with her clicking needles.
“Whoso sheddeth man’s blood by man shall
his blood be shed.”” The man was convicted.

When the jurors were discharged, Chief
Justice Howe praised the women jurors, saying
they exerted "a refining and humanizing
influence" and their presence marked “a new
and improved epoch in the administration of
justice.” In a later writlen statement, the chief
justice commended the women for their “care-
ful, painstaking, intelligent and conscientious”
attitude.™

Judge Kingman maintained a strong interest
in women'’s rights, He stated in his autobiog-
raphy, “I cannot help regarding the part I
took in securing the passage of the Woman
Suffrage Act, in giving it vital force and cffect
and preserving its perpetuation and popularity
as the most creditable act of my life”* He
gave interviews and speeches on the subject in
several states. In 1876 he spoke to the Massa-
chusetts legislature on the Wyoming ex-
perience with women's suffrage. In 1874 in an
interview with feminist Mrs. Lucy Stone, he
observed, “A woman will not consent to be a
butterfly when she can of her own choice
become an eagle! Let her enjoy the ambitions
of life. Let her be able to secure its honors, its
riches, its high places, and she will not be its
toy or simple crnament.**

Judge Kingman, like several other territcrial
judges, had interests in livestock. He was a
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major figure in Wyoming's sheep raising in-
dustry. In 1871 the Laramie Daily Sentinel re-
ported that Judge Kingman had received a
“whole train load of sheep from the East.”
Judge Kingman gained a wide reputation as
an authority on sheep and was quoted as such
in a report of the secretary of the interior. But
his sheep raising activity also gave an oppor-
tunity to his critics. P.5. Posey said:
Judge Kingman, instead of mounting armed
chairs to frighten the souls of fearful lawyers, ca-
pers nimbly in an odorous sheepfold to the las-
civious bawling of his rams. Besides, he ranks
much higher as a lawyer among sheep than he
does among men.*!

5. Chief Justice Howe Resigns

Toward the end of his term, Chief Justice
Howe experienced problems of a more serious
nature. In 1869-1870 Wyoming was excited by
the Black Hills gold discoveries and there was
much talk of sending an armed mining expe-
dition north, Because of his ability, address,
high character, and social and political influ-
-ence,”? Chief Justice Howe was selected to
represent Wyoming in Washington, D.C.
Howe went to Washington and was successful
in obtaining permission for the territory’s
northern expedition. Upon his return he was
generally applauded by the residents for this
accomplishment, but the Justice Department
was not pleased with his activity.

The actions that led to his early resignation
began soon after his Washington success in
1870. A lawsuit was brought against the
Union Pacific Railroad by a contractor who
sought an award of $600,000. Chief Justice
Howe required the railroad to put up security
for the claim, refusing to accept the bond
signed by the Union Pacific directors because
they were not residents and did not own
property in Wyoming. Instead, the judge
wanted to appoint a receiver. The railroad
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protested vehemently. Oakes Ames, Union
Pacific promotor, called Howe's decision “an
outrage that ought not to be submitted to.”
The railroad began to apply political pressure.
The Justice Department instructed the Wyo-
ming judge on the government’s desire to see
that the railroad be kept running. Ilowe was
on the verge of removal. After two weeks,
Howe capitulated to the railroad’s demands.
The case proceeded without a receiver and
Oakes Ames was “gratified that the Wyoming
courts have come to their senses.”*

Later Howe tried unsuccessfully to become
the Republican nominee for territorial delcgate
to Congress. Governor Campbell halted
Howe's ambition by appoeinting Judge William
Jones. After two and a half years on the
bench, Howe resigned, a sick man. Two years
later he died. Near the end of his service,
Howe described the transformation of Laramie
from a wild frontier town to a place known
for its “peace, sobriety and good.” While this
statement may not be entirely accurate, it does
reflect his estimate of the initial impact of the
federal judiciary on the frontier.*

6. William T. Jones

Judge William Jones sat on the bench with
Howe and Kingman. Born in Indiana, he
served in the Civil War and was promoted to
major “for gallant and meritorious services on
the field.” He began the practice of law in
1865 and in 1869, at the age of 27, he was
appointed justice of the Wyoming Territorial
Supreme Court. Corlett described Jones as,
“Entirely cool and impartial on the bench and
for that reason was approved by the bar and
people,”®

Jones was supported by Governor Campbell
as the Republican nominee for territorial
delegate to Congress and his selection in 1871
caused a schism in the Wyoming Republican
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party. This intra-party feud lasted for over
four years, until Governor Campbell’s resigna-
tion in 1875. The Republican editor of the
Laramie Sentine! later described this “‘war”
between federal officers as one “which rapidly
spread among the citizens of the territory and
grew into the most bitter feud ever known in
the West.”

On one side were Governor Campbell,
Judge Jones, US. Attorney Joseph Carey (later
a territorial justice), Frank Wolcott of the U.S.
Land Office, and the editor of the Laramie
Daily Sentinel. On the other side were Territo-
rial Secretary Herman Glafcke, Surveyor
General Silas Reed, US. Marshal Church
Howe, and the editor of the Cheyenne Daily
Leader. Church Howe was the nominee for
delegate by this faction of Republicans. Since
he was the US. marshal, the ramifications of
the hostilities were serious for the judiciary.

Following charges of vote-buying, the gov-
ernor persuaded President Grant to remove
Church Howe as marshal in May 1871. The
Cheyenne Daily Leader blamed Howe's removal
on the “meanness, political chicanery, and
rotten machinations of the Campbell clique of
political prostitutes and drunkards.””* The
marshal’s replacement left after a few days, on
a cattle train in the middle of the night. Judge
Jones accused Church Howe of buying off this
replacement. Howe was then reappeinted but
removed again in 1872 when President Grant
appointed Frank Wolcott as U.S. marshal. This
precipitated a flood of letters to Washington
describing Wolcott as “obnoxious and hateful
to us.”

By the spring of 1872, Campbell’s superior
position had eroded. Wyomingites were dis-
satisfied with Delegate Jones’ job as their
representative. Jones’ problems coupled with
the disarray among the Republicans led to a
Democratic victory in the delegate race in
September 1872, In March 1879 President
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Grant removed two more anti-Campbell Re-
publicans, Glafcke and Reed.

In 1874 Judge Joseph M. Carey was the
Republican nominee for delegate, Tle was
defeated by Democrat W.R. Steele. With a
Demaocrat again in Washington, Campbell left
Wyoming to become United States consul to
Switzerland. A concentrated effort to remove
Judge Carey began. Edward Ivinson, a prom-
inent Laramie banker, wrote to the US. at-
torney general attacking Carey:

Judge Carey is not a man of learning in the law

or in anything else and is completely blinded by

his likes and dislikes to such an extent that he
cannot decide any question fairly. He always
tried to protect his political friends and punish
his political enemies.
He described the chief justice as follows:
“Tudge Fisher is a weak old man, feeble in
health and more feeble in intellect” judge
Thomas was characterized as a “vulgar whis-
key drinker . . . hostile and abusive.”¥ Ivinson
concluded by threatening to leave the country
unless there was a change of officers, but the
removal effort failed and the “Campbell”
judges remained on the bench.

7. Joseph W. Fisher

Judge Fisher, the judge described so unflat-
teringly by Ivinson, began his tenure on the
bench in 1871, sitting with Kingman and
Howe and becoming chief justice later in the
year after Howe’s resignation. He was born in
Pennsylvania in 1814, admitted to the bar in
1842, and elected to the Pennsylvania Legisla-
ture in 1848. He enlisted in 1861 as a captain
of the Union Army, fought at Gettysburg and
was rewarded for his gallantry with the brevet
rank of Brigadier General. President Grant
referred to Fisher in complimentary terms in
his memoirs.

Ivinson was not Chief Justice Fisher's only
critic. The chiel justice was condemned by P.
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S. Wilson, a Cheyenne banker, in letters to
officials in Washingtan. On treatment of an
embezzler by Judge Fisher and by a contempt
of court punishment he received from the
judge, Wilson wrote of Fisher:

The basilisk is hatched from the male bird's egg.
It is a creature surpassing all others in its hid-
eousness and venom. The way to kill it, is to
hold before it a mirror, when it dies from terror.
If our judicial basilisk will examine himself in
this mirror of his deed, he cannot live®

In spite of such vicious attacks, Chief Justice
Fisher enjoyed a comparatively long term on
the bench—over eight years. Unlike many of
the territorial judges, he remained in Wyom-
ing. In 1881 he was appointed U.S. commis-
sioner and served until statehood. The initial
draft of the state’s constitution was the work
of the former justice. His son, Tunis J., better
known as T. Joe, was a well-known figure in
the Cheyenne legal community where he
served as district clerk of court for many
years.

8. Edward A. Thomas

In 1873 E.A. Thomas was appointed to re-
place Judge Kingman. A native of New York,
he was 35 when he arrived in Wyoming. He
had been mayor of Aubum, New York, and a
captain in the Union Army. Judge Thomas
served for four years and was the compiler for
the first volume of the Wyoming Supreme
Court decisions. He later returned to the East
where he wrote several novels and a dictio-
nary of biography.

9. Joseph M. Carey

The last judge to serve during the Campbell
administration was Judge Joseph M. Carey. He
was born in Delaware in 1845 and graduated
from the University of Pennsylvania where,
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while studying law, he stumped on behalf of
Republican candidates and campaigned for
Grant in 1868, In 1869 Grant appointed Carey,
at Carey’s own request, to be the first US.
attorney for Wyoming. Two years later he
resigned this office when, at age 26, he was
appointed judge for the Wyoming Territorial
Court, where he served from 1871-1876.

Carey went on to be elected mayor of Chey-
enne three times, representative to Congress
three times and after statehood he was elected
senator. In 1911 he was elected governor of
the state of Wyoming. While a delegate to
Congress, Carey worked for Wyoming’s state-
hood.

As early as 1869 Judge Carey saw the pos-
sibilities in the cattle industry. In a letter he
wrote to one of his brothers he said:

1 have for some time been thinking of suggesting
to him [their brother John] to come to this coun-
ry to engage in cattle and sheep raising. I know
of nothing in which a man can so speedily and
surely make a fortune . .
capital that will slick to the business for 5 years

wilh but ordinary Inck can be worth $100,000. I
49

. A man with some

believe it to be a sure road to fortune. . . .

In 1872 he and his brother brought a herd
from Texas to Cheyenne. By 1875 they boasted
the largest herd in the state, over 6,000 head.
A decade later they had 32,287 head of cattle.
The company, .M. Carey and Brother, was in
operation for three quarters of a century® As
a member of the judiciary, Carey was criti-
cized for his business interests. While he was
on the bench in 1876, Delegate W.R. Steele,
the Democrat who defeated Carey for the
position in 1874, complained of his business
interests lo the attorney general:

Judge Carey is a young man of limited experience

at the bar, is largely engaged in private business

which engrosses a very considerable portion of

his time, almost the whole of it, thus preventing
that undivided attention to his judicial duties,
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which is an absolute prerequisite to a good

judicial officer™

Assessments of Carey’s judicial performance
varied. Opponents accused him of incom-
pelence but his friends described him as
dedicated and diligent. During the removal
activity, after Campbell's departure, the US.
marshal at the attorney general’s request
interviewed ten leading citizens about Carey’s
reputation. All professed to like him personal-
ly; all questioned his ability as a lawyer and
judge. The marshal's report noted that Francis
E. Warren liked Carey as an honorable and
energetic gentleman “but as a lawyer thinks
he does not know anything about it and very
much prejudiced.” Luke Murrin considered
Judge Carey “a nice clever fellow, highly
honorable,” but also stated that he ““does not
know any more about Jlaw than a hog . . . full
of prejudice and owned and run by the
Campbell clique.”® Carey did not lack sup-
port, however. He was able to get 17 out of
the 20 practicing lawyers in the territory to
petition Washington in his favor. Carey was
elected to the US. Senate in 1890 where he
served until 1835.%

10. jacok B. Blair

Carey was replaced by Jacob B. Blair. Blair
was born in what is now West Virginia in
1821. He studied law and was admitted to the
bar. He was a representative to Congress in
the early 1860s as a Unionist and when West
Virginia was admitted to the Union he con-
tinued to represent the state. He also served
as the US. minister to Costa Rica from 1868-
1873. President Grant appointed him associate
justice of Wyoming in 1876. Attorney A.C.
Campbell said:

He had a charming personality and an amiable
disposition. He also possessed a keen sense of
humor which was frequently displayed upon the

B9

bench and occasionally savored a written opin-
oo
ion.

In a homicide case before Judge Blair, a
gunsmith was on the witness stand, located a
few feet to the right of the judge. He held in
his hand the defendant’s revolver. As Judge
Blair turned to deposit a mouthful of tobacco
juice in the cuspidor, he saw the revolver
pointed at him. He inquired, “Mr. Witness, is
that gun loaded?” Upon receiving an affirma-
tive answer, Judge Blair responded, “Point it
towards the lawyers. Good judges
scarce.”™

On election eve, 1884, Blair had adjourned
his court “until the morning after James G.
Blaine is elected President.”” Soon after Presi-
dent Cleveland’s inauguration, His Honor paid
his respects to the new President. Cleveland
evidenlly kidded him a little and assured Blair
that he would not be removed, barring the
appearance of serious charges against him.
Blair blurted, “Mr. President, the most serious
charge that I have heard is that I bet on
Blaine.”"®

are

While holding court in Albany County,
Judge Blair occupied two rooms in the “Court-
house,” one was his official chambers and, on
the floor below, was his bedroom. A.C. Camp-
bell was US. altorney and the government
had brought suit against a man, Matt Patrick
from Omaha, over the Star Route mail con-
tract. A leading Omaha lawyer, John Webster,
represented Patrick. Webster came to Laramie
to argue a demurrer and the argument lasted
most of the day. The judge entered an order
denying the demurrer. That evening the
judge, Webster, Patrick, and Campbell played
whist in the judge’s bedroom until a late hour.
Campbell and the judge were partners. They
had extraordinary luck and won every game.
When the game was over, Judge Blair shook
Campbell’s hand and said, “Put it there, we
can beat them upstairs and we can beat them
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downstairs.” Altorney Webster exclaimed,
“Yes, and damn you, you hold the cards in
both places.”*

Judge Blair continued to administer frontier
justice until 1888. He moved to Salt Lake City,
Utah, where he acted as probate judge and
surveyor general of Utah until his death in
1901.

11. William W. Peck

Serving on the bench with Fisher and Blair
was Williamm Ware Peck. The replacement for
E.A. Thomas, he was appointed in 1877 by
President Rutherford B. Hayes, a college
classmate at Harvard.

Peck was born in 1819 in Vermont. At the
time of his appointment, he had been practic-
ing law in New York City with John Van
Buren, son of President Van Buren. He came
to Wyoming highly recommended by members
of the bars of New York and Vermont. Peck
was commended by his peers in the following
terms: “He was marked for his devotion to,
and industry in, his profession, and for his
habit of thorough investigation of legal sub-
jects, a gentleman of integrity and culture.”””
His was an interim appointment which re-
quired confirmation by the Senate at the next
session. But before the year was out many
people were calling for Judge Peck’s removal.

The controversy over Judge Peck illustrates
the many pressures that affected territorial
justice and points out the importance of the
ability to adapt to the frontier and its ways.
Although Judge Peck's critics pointed to the
exorbitant expenses incurred by the district
court in the summer of 1877, it was apparent
that personality conflicts played a large role in
Judge Peck’s problems.

His train pulled into Evanston at 2 p.m. and
by 3 p.m. he was holding court. Peck was a
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staunch Episcopalian and began and taught
the first Sunday school in the area. The irre-
pressible A.C. Campbell remarked on Peck’s
use of prayer in the courthouse: “The citizens
of that town would have been less astonished
had one of their number opened a jackpot in
the same manner.”*

Senator Algeron S. Paddock of Nebraska
accurately divined the reasons behind Judge
Peck’s practice. He described the justice as a
self-acclaimed “apostle to the border country,
sent here for missionary work to reform a
depraved people.”® Peck’s personal letters
seemn to bear this out. To his friend, President
Hayes, he depicted his work as a ‘“sharp
contest, a close throat grapple between law
and crime.” The “lawless element” was a
frequent subject in his correspondence.

Besides his religious bent, Judge Peck was
also described as deliberate, prim, and pom-
pous. He mounted the bench with a “lordly
air'” said one critic. Another alluded to Peck
as “‘one of those gentlemen to whom it is a
pleasure to part their names in the middle.”®

Peck suggested to his fellow justices that
when they sat as members of the supreme
court they should wear robes. Judge Blair
pretended to agrec but suggested that Peck
should get Chief Justice Fisher's opinion. He
did and Fisher’s reply was, “I'll be damned if
I'll ever wear one.”

The crux of the case against Peck was the
increase in court expenditures under his
administration. He paid careful attention to
the court rules, he required full records made
for each case and consumed large amounts of
time in gathering all the details in every trial.
Cases that used to take a day to be tried now
took closer to two weeks. All this concemn for
procedures raised court costs borne by the
county from $3,800 to $11,000.7 Statistics
published at the time show that in the July
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term of the previous year 25 civil and 10
criminal cases had been disposed of at a cost
to the county of only $2,027.20, compared to
Peck’s July term of 1877 when six civil and 14
criminal cases cost the county $8,836.60.%

In 1877 Judge Peck wrote to the President
reminding him of his promise to renew his
commission. He took that opportunity to
notify him that Chief Justice Fisher “is over 70
. . . paralytic . . . (and) cannot prabably live
long . . . Now I want to be Chief Justice. . . .
Do not understand me however as intending
to intimate that Judge Fisher is not entirely
competent for his position. T have no thought
of doing so. I am simply anticipating a vacan-
cy - . . I suspect his health is really yielding to
overwork . . "

Judge I'eck was premature in his request.
By that time the opposition to his confirmation
had strengthened. Local politicians, including
former court officials and his predecessor, E.A.
Thomas, were afraid of lesing control of the
federal “pork barrel.” One of Peck’s first acts
had been to fine a lawyer ten dollars for
contempt. Unfortunately for Judge Peck, the
man was a delegate to the territorial legisla-
ture and was so offended by the judge’s
action that he vowed revenge. The delegate
drew up the memorial o the President re-
questing him to withdraw the nomination. The
legislature passed the memorial overwhelming-
ly. The legislature also requested that Territo-
rial Delegate W.W. Corlett help get rid of
Peck. Corlett sent the memorial to a judiciary
committee member with his comment that,
“As the legislature thus speaks without a
dissenting voice it seems to me the authorities
here ought to hesitate before sending Judge
Peck to Wyoming as judge, when he must
necessarily be without usefulness to our peo-
ple.”

The President and Senate disregarded the
Wyoming legislature’s request and Peck was
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confirmed on December 14, 1877. In retalia-
tion, the legislature “’sagebrushed” Peck. They
passed a redistricting bill which relocated
Peck's judicial district in the uninhabited
northeastern corner of Wyoming. The old
Third District was attached to Blair's Second
District. At the same time Blair was given
$1,000 and Fisher $800 per year in exira
compensation to handle their increased work-
loads.® This bill was approved by Governor
Thayer in the face of nearly unanimous sup-
port in the legislature. The governor’s assent
to the “sagebrushing” bill was interpreted by
the President and the Senate as defiance.
Washington's reaction was decisive—Thayer
was out.

At first Peck refused to yield to the redis-
tricting and scught to maintain possession of
his Third District court. He was unsuccessful.
The judge reported to the attorney general
that Sheriff Pepper locked him out of the
building, threatened to shoot him, and es-
corted Judge Blair into the courtroom to act in
his stead. An affidavit submitted to the Senate
Judiciary Committee indicated that the sheriff
refused to serve Peck’s orders and threatened
to “club him and his whole damned gang out
of there” if the judge tried to hold court.

The judge left for Washington in February,
1878, to defend himself. Led by the judiciary
committee, the Senate passed a measure which
voided the Wyoming act. But due to Corlett's
faithful attention and hard work, it failed in
the House. A scenario of federal authority
versus territorial challenge figured prominently
in the debates. An eastern senator attacked the
Wyoming legislature for its defiance of Con-
gress:

1t is simply the question, presented in the bill

before us, whether Congress shall surrender to

the Territory or whether the Territory shall
conform, as in time past. and as in all other

Territories they have, to the administration of the

law according to its forms enacted here.”
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Former Judge Kingman called the Wyoming
legislature’s action “‘a scandalous attack . . .
upon the independence of our judiciary and
the sovereignty of the Federal government.”

Charges and counter charges flowed into
Washington from Wyoming. The Wyoming
legislature kept passing resolutions and me-
morials on the Peck matter. One resolution
declared the judge suffered from “certain
infirmities of mind.”

A communication published in the Salf Lake
Tribune, signed “A Juryman,” described Peck’s
procedure at Evanston:

Whenever the time arrived for court to open he
was invariably late . . . There were some excep-
tions to this rule, though rarely. and when they
did occur, woe befall the attorney, witness or
juror who arrived five minutes after his Honor
. . . his method of trial is excessively tedious. He
assumes the duties of courts, counsel and jury,
forever interrupting lawyers to ask questions
himself, and if an attorney who happens to be a
special favorite of his (and there are some such)
misses a good point, his Honer will call his
attention thereto. He invariably aids the prosecu-
tion causes, and no man charged with any crime
feels safe in being tried before him.%

Various polls were taken in the Third Dis-
trict to show support for one side or the
other. The hardest worker for Peck was Alf C.
Lee, Uinta County clerk, who assembled a
24-page “Statement Supported by Proofs and
Affidavits.”” It contained a list of supporters
who were characterized as “responsible tax-
payers” rather than the “promiscuous crowds”
that were anti-Peck. The “Statement” showed
that the loudest complainers about Peck’s cost
to the taxpayers had not paid “one quarter of
a dollar of assessment” while Peck supporters
accounted for one-half of all the taxes paid in
the county.”

It was not surprising to discover that Peck
receive support from the ministry. One of his
strongest backers was the Rev. FL. Arnold,
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pastor of the Presbyterian church in Evans-
ton.®

Judge Peck never held court in northeastern
Wyoming, but he did carry most of the bur-
den in the supreme court during the next four
years. Since he had no district court chores,
the other two judges permitted him to do
most of the supreme court work. During
1878-7Y he authored 21 of the 25 opinions
handed down by the court. The opinions he
wrote fill 269 pages of the Wyoming Reports
compared to 85 for his associates. In general,
his opinions reveal solid legal analysis and
reference to legal authorities.

Even with Peck safely out of the Third Dis-
trict, the controversy did not end. The new
governor appointed to replace Thayer, John
Hoyt, arrived in early swnmer 1878. At first
he defended Peck but in November, 1879, he
wrote the President that he believed that
opposition was so strong that “the best inter-
ests of all parties concerned would be promot-
ed by the assignment of the judge to some
other field of labor . . . His voluntary retire-
ment, or his appointment to another post,
would put a final end to bitter feuds and
partisan strife in all parts of the Territory .. .”
This letter may have been what prompted the
nomination of Peck to an associate judgeship
in the New Mexico Territory in 1880. ‘The
attempt to get rid of Peck did not succeed
because the New Mexico leaders heard of
Peck’s trouble in Wyoming and blocked his
confirmation.

In 1881 Peck applied for a position on the
US. Court of Claims. A written statement
supporting Peck for this position was signed
by all the territorial lawyers excepl one and
contained the following descriptive language,
*“. .. the ability, integrity and learning brought
by you to the judicial office . . . dignity and
courtesy of bearing, diligent, accuracy, fidelity,
and courage . . .” Former Judge Fisher gave a
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true picture of the motives behind these
laudatory statements in a letter to the US.
attorney general.

I do not believe that a single member of the bar

in this territory desires the return of Judge Peck

to his present position and it was only with the

hope of getting rid of him that the leter which

was signed was gotten up.

Peck was not appointed to the Court of
Claims and, as his judicial term ended, peti-
tions were circulated against him. He was not
reappointed; in January 1882 he ceased to be
a judge. Peck remained in Wyoming for ten
years, engaged in private practice, and even-
tually got some measure of revenge against
his enemies. He had succeeded in getting
Governor Thayer removed in May 1878. After
his term ended he wrote to the attorney
general to criticize the other members of the
bench. He wrote of Judge Blair, “The Judge of
the Second District—lazy, ignorant, frivolous,
and profane—has been the buffoon of the
Court for the last twelve years.” Peck de-
scribed a successor to the court as “without
talent, poorly read, ill-trained and unbalanced
in professional development below his years
(and they are but 28), a judicial crudity—is
profane, given to low intimacy and a frequent-
er of saloons.”

Peck’s sweetest revenge came in 1889 when
he successfully blocked the appointment of
W.W. Corlett as chief justice of the territorial
court, It was Corlett who had done the work
in Washington that allowed the Wyoming
“Sagebrush” Act to remain in effect. Peck
supplied the President with damaging evi-
dence of Corlett's temporary defection from
Republicanism in 1884. At that time Corlett
supported Cleveland over Blaine and said so
in no uncertain way. Corlett wrote a letter to
a Democratic leader supporting Cleveland and
described the Republican Blaine as a “plumed
poppycock” and a “historical humbug.”

Peck also attacked Francis E. Warren. Five
days after Warren's inauguration as governor,
an unsigned article appeared in the New York
Times charging the governor with illegal enclo-
sures of government land. This was followed
in June by three more letters on the same
theme, but in these letters the writer revealed
himself as former Judge Peck. He stated that
the governor had committed fraud in acquir-
ing his large holdings in Wyoming. Peck
described the “mammoth enclosures” of
Warren Livestock Company as ““mammoth
evils” and charged that the firm’s appetite for
territory was “absolutely insatiable, . . . The
chief and head and front of this offending, of
this stupendous system and practice of op-
pressiveness and wreng is the Governor of
Wyorning, sworn to obey an Act of Congress,
which he audaciously defies.”® The result was
that Peck lost the position he held as assistant
US. attorney general and returned to New
York City.

Aside from these political problems, what
kind of judge was Peck? A.C. Campbell was
an intimate of Judge Peck and gave his per-
sonal view of him:

William Ware Peck was a finished scholar, finely
cultured and widely read. His memory was a
marvel. He could quote correctly lengthy passages
from the Old Testament and from the New. He
could name off-hand Dickens’ leading characters,
He could repeat pages of Scott’s poems. He could
reproduce striking sentences from Webster's
speeches and from the opinions of Marshall,
Taney and of Stery. Owing to his impaired
eyesight I frequently assisted Judge Peck in
preparing briefs. That is to say, I would read to
him decisions applicable to the questions involved
... When I had finished reading an opinion he
would discuss and dissect the same. His analysis,
comments, and sometimes criticisms were an
education and revelation to me.””

A Democratic leader and attorney, William
R. Steele, gave his assessment of Peck, “an
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honorable, conscientious gentleman, a good
lawyer, and I believe an able judge.” Former
Judge Kingman wrote that Peck was a “keen,
well read lawyer, an industrious, painstaking
student, and a clear-headed incorruptible,
fearless judge.””

Two sympathetic but clear-sighted contem-
poraries illuminate how sagebrushing could
happen to a judge despite these qualities. In
Laramie, newspaper editor Hayford said Peck
was a victim of “senseless persecution” but
acknowledged “that he is a little too old
fogeyish and puritanic for this latitude, and he
let these tfraits manifest themselves in a way
that excited prejudice and hostility in the
minds of the free and easy Western people.”
A.C. Campbell noted that, “Although a
learned lawyer, as a trial judge Peck was not
a success. Like Charles Sumner, whom he
greatly admired, he was an idealist hence
unfitted for a judicial position in a frontier
community.” In sum, Peck’s downfall resulted
from his inability to adapt to the different
ways of the Western frontier.

12. Samuel C. Parks

In 1882 Samuel C. Parks was sent to take
Peck’s position on the bench. Parks was born
in Vermont in 1820 and moved to the Mid-
west early in life. A boyhood friend of Abra-
ham Lincoln, Parks graduated from Indiana
State University in education. He went on to
receive an AM. degree from Illinois State
University and was a school commissioner for
two years. He assisted in the convention of
1860 when Lincoln was nominated for the
presidency.

Lincoln appointed Parks associate justice of
the Idaho Territory in 1862 where he held the
first courts in Idaho after its organization, as a
territory. He returned to Illinois to participate
in the Illinois Constitutional Convention of
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1870. In 1878 President Hayes appointed him
associate justice of the New Mexico Territorial
Supreme Court. In 1882 he was transferred at
his own request to the Wyoming bench where
he served until 1886. He later moved to Kan-
sas and Ohio, always serving in some court-re-
lated position.

13. James B. Sener

In 1879 President Hayes appointed Judge
James B. Sener as chief justice to replace
Fisher. Sener was born in 1837 in Fredericks-
burg, Virginia. A.C. Campbell notes he “was
a Virginian but not of a ‘first family.”” Sener
attended private schools and graduated from
the University of Virginia and then from
Washington and Lee College in law. He prac-
ticed law in Fredericksburg where he also
served as sheriff and as sergeant in the early
1860s. He was a Confederate and although
never a soldier he did act as an army corre-
spondent for the Southern Associated Press
with Lee’s army.

After the Civil War ended he became a
“scalawag” and was elected to the House of
Representatives as a Republican. He was then
appointed chief justice for the territory of
Wyoming. Campbell described Sener as “un-
cultured, but not uneducated. Nature had not
moulded him, to shine in a drawing room,
nor to add dignily to the bench.”

The downfall of Sener came when the fede-
ral government instituted proceedings against
unlawful fencing in 1889. The U.S. attorney
brought suit against Alexander H. Swan, one
of the largest ranchers in Wyoming, and won
the suit before Chiel Justice Sener. He then
brought suit in December, 1885, against John
Hunton and H.B. Kelly, both prominent mem-
bers of the ranching community. In retaliation
for his rulings, influential cattlemen blocked
Sener’s reappointment in 1884.
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14. John W. Lacey

John C. Perry of Brooklyn, New York, had
been appointed and commissioned te succeed
Sener but he died suddenly at his home
before serving even a day. The man who
replaced Sener as chief justice became one of
Wyoming’s most prominent and respected
members of the bar, Johm W. Lacey. Lacey
was born in Indiana in 1848. At age 15 Lacey
enlisted in the Indiana Infantry and served in
different capacities until the end of the war.
He graduated with a B.A. and an M.A. from
DePauw University, and taught math at Quin-
cy College. Lacey was a principal at three
schools while he studied law under Izaac Van
Devanter. He was admitted to the Indiana Bar
in 1876 and married Van Devanter's daughter
in 1878. Lacey had a successful law practice
eslablished when he was appointed chief
justice by President Arthur in 1884

He served as chief justice for two years
when he resigned to take up private practice.
He was considered by his contemporaries to
be a competent jurist and was well respected
by the legal profession. He is often called the
“Nestor” of the Wyoming Bar. His law {irm in
Wyoming was composed of the top lawyers in
the state. He first went into partnership with
W.W. Corlett, whom Campbell and others
refer to as the most brilliant Wyoming lawyer,
and John A. Riner. Four years later, Corlett
died, and soon after, John A. Riner was ap-
pointed the first federal judge for the District
of Wyoming. It was then that Chief Justice
Lacey went into association with his brother-
inlaw, Willis Van Devanter, later United
States Supreme Court justice.

Judge Lacey was allied with politically
powerful men in Wyoming and often repre-
sented the interests of the caltlemen. In 1889
Lacey represented the six cattlemen who had
been charged with the Iynching of James

Averill and Ella “Cattle Kate’” Watson. “Cattle
Kate” was the only woman ever hanged in
Wyoming, legally or illegally, so this lynching
received much publicity.71

In 1892 Lacey and his partner, Van Devan-
ter, represented wealthy cattlemen in the
aftermath of the “Johnson County War.”"™

In 1903 Lacey and a roster of famous law-
yers, as well as a new, young attorney, T.
Blake Kennedy, defended the infamous Tom
Horn against the charge of the murder of a
14-year-old boy. Tom Hom was well known
as a “hired gun” throughout the West. Their
work was to no avail, and Horn was hanged.

Judge Kennedy in his memoirs gave his

estimation of John W. Lacey when he wrote:
Although possessed of a fine analytical mind, his
outstanding success was undoubtedly chiefly at-
tributable to his unfaltering energy and supreme
devotion to his chosen profession. His grasp of
legal questions and his discerning mind in align-
ing authorities to sustain his contentions, distin-
guished him as a powerful and brilliant advocate
- . . He came to be known and rightfully so as
the Nestor of the Wyoming bar.

Judge Lacey recognized his “'specialty” by
stating, “If there is anything I have as a
lawyer, it is a nose for authoritjes.”

15. Wiiliem L. Maginnis

In 1886 upon the resignation of Lacey,
President Cleveland appointed William L.
Maginnis. Maginnis was born in 1854 in
Zancsville, Ohio, and educated in the public
schools and colleges there. Maginnis was only
32 years old when he was named to the
bench. He was assigned lo the first judidial
district. Campbell comments that he was
“Perhaps the youngest of the territorial judges,
undoubtedly one of the brightest.”” He was
only judge until 1889 when he was removed.
A US. Senate memorandum noted that Magin-
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nis “was a hard drinker.” But there is evi-
dence to indicate that political factors played
a major role in his removal. He moved to
Utah and served as assistant U.S. attorney of
Utah during Cleveland’s second term. He died
in Utah.

16. Samnmuel T. Corn

The same year Maginnis was appointed,
Samuel T. Corn succeeded Judge Parks. Com
was born in 1840 in Kentucky. He graduated
from Princeton and read law in Kentucky. He
moved to [llinois and was elected state attor-
ney in 1872. Corn was a Democrat. He came
to Wyoming in 1886 to accept an appointment
from President Cleveland to serve on the
Wyoming Territorial Supreme Court. He
served until June, 1890. After practicing law in
Evanston for several years, he was a justice of
the Wyoming Supreme Court from 1894-1505
and chief justice in 1903-1905. He died in
Utah, January 28, 1925.

17. Micah C. Saufley

When Justice Blair's last term expired in
1888, Micah C. Saufley was appointed by
President Cleveland. Saufley was born in 1842
in Kentucky and enlisted as a private in the
Confederate Army at the cutbreak of the war.
He studied law in Kentucky and began prac-
ticing in 1866. He was a member of the Dem-
ocratic party and was a presidential elector in
1880.

When he came to Wyoming, he spoke of his
exploits as a member of “Morgan’s guerrillas.”
He also accused veterans of belatedly discov-
ering war-related disabilities to qualify for
pensions. A loud clamor arose from the Civil
War veterans urging President Harrison to
remove Judge Saufley who was characterized
as the “irrepentant guerrilla,””
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Judge Saufley had a chance to use some of
his “guerrilla” expertise when he ventured
north to hold court in Buffalo. A pioneer
lawyer and later clerk of court in Buffalo, T.
P. Hill, provided the tale.™ On June 28, 1888,
the first day of the term, the courthouse was
well filled. In the first row sat “an errant,
disorderly crew obviously bent on disturbing
and heckling the Court” When the judge
entered “straight and erect in his long, black
frock coat, and of more than average height

. . with a huge moustache and heavy goatee
type beard,” all in the courtroom arose except
the front row boys. They proceeded to laugh
and cat call. Judge Saufley “struck a resound-
ing blow with his gavel and thundered, ‘On
your feet out there, and quick.” They stood
and he continued by saying, ‘I'll fine anyone
or all of you in contempt of court for another
show of disrespect. And all the fines will be
collected, so help me.”” This speech had the
desired effect and court business proceeded.

But that was not the end of it. As Judge
Saufley returned to his hotel, he was met at
the entrance by the same miscreants who were
now wearing guns. Unknown te them, the
judge was packing a pearl-handled Colt 45.
“The boys were noticeably chagrined when he
pushed back his long frock coat with his right
hand and grasped the weapon with a meaning
they understood. Without a word, they moved
on.”” Judge Saufley was not molested again
in Buffalo.

After statehood came and his position end-
ed, Saufley returned to the life of a Kentucky
lawyer and, later, a state circuit judge.

18. Ashbury B. Conmway

The judge with the shortest period of service
was Asbury B. Conaway. He was appointed
by President Harrison June 21, 1890, and
served until Oclober 11, 1890. He was born in
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Minois in 1837 and graduated from lowa
Wesleyan University with an LL.B. in 1860.
Two years later he enlisted in the lowa Volun-
teer Infantry, reaching the rank of captain. He
was elected to the lowa legislature and in
1868 moved to Wyoming, living first in Wyo-
ming's gold mining area, South Pass City. He
moved to Green River in 1869 where he be-
came county attorney for Sweetwater County.

Judge Conaway was a participant in the
Constitutional Convention and spoke favorably
on the question of women's suffrage:

From my earliest recollection I have been as a
boy, and as a man, in favor of woman’s rights.
Before that question tock the form of the ques-
tion as to the right of suffrage, in my cwn
childish and boyish mind, I had wondered why
it was that any woman upon whom the necessi-
ty of self-support was imposed by circumstances,
when that class of women did the same work
that a man did, and did it equally well, why
they did not receive the same compensation. I
was always, as a boy and as a man, a woman’s
rights boy and a woman's rights man upon that
question. And in reflecting upon thal it seemed
to me that to deprive women of the right of suf-
frage, of the right to vote, of the right of ex-
pressing their opinion in that way upon public
questions, might have something to do with it,
and these considerations, which appealed to my
sense of juslice as a boy, are stronger today than
they were then. It is claimed that a woman who
does the same work as a man does not require
or expect the same compensation, but I say, give
her the opportunity to have a voice in these
q1.:.eations.7:7

He was elected to the state supreme court
in September 1890, and served as associate
justice until 1897, when he was elected chief
justice, a position he held only briefly until his
death in December 1897.

19. Willis Vun Devanter
Willis Van Devanter was Wyoming's “rep-

resentative” on the United States Supreme
Court. Late in 1889 FPresident Harrison ap-
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pointed Van Devanter to replace Maginnis on
Wyoming's high court.

Van Devanter was born in Indiana in 1859.
His father Isaac, a lawyer, was an outspoken
abolitionist. Originally Van Devanter wanted
to be a farmer, but his father persuaded him
otherwise. He graduated from Depauw Uni-
versity (at that time Asbury), received a law
degree from the University of Cincinnati Law
School and practiced law with his father and
John W. Lacey. He and Lacey left Indiana
when Isaac retired. Van Devanter was 25 and
had been married less than a year when he
left Indiana for the territory of Wyoming. He
described his impression of early Wyoming
legal practice 50 vears later by saving, “The
Wyoming Bar was strong because the drones
didn't come this way and those with any
pronounced weaknesses didn’t live long. Wyo-
ming had no system of jurisprudence and as
a result drew on the whole line of the best
decisions.”™

Van Devanter practiced law statewide,
traveling by stagecoach and horseback to
plead cases. He soon represented railroad,
land and cattle interests. His earliest work was
with the growing cattle companies, in particu-
lar, Swan Land and Cattle Company, one of
the largest. After two disastrous winters had
hit the Wyoming plains, the big cattle business
was virtually wiped out in Wyoming. The
Swan Company went into bankruptcy with
Van Devanter acting as receiver. He became
well-known throughout Wyoming because of
his work for Swan and several smaller cattle
operations during the hard times.”

In 1886 Governor Warren appointed him to
the commission to prepare the Revised Stat-
utes of 1887. These laws were largely modeled
on the statutes of Ohio which Van Devanter
had studied while in law school in Cincinnati.
Van Devanter drew up the enabling legislation
for the Capitol Building and the Universily of
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Wyoming. In later years, he spoke with pride
of the role he played in the creation of the
University of Wyoming.

In October 1886 he was elected a Republican
delegate to the territorial legislature. Van
Devanter was Republican leader in the legis-
lature.

In 1887 Mayor C.W. Riner named Van
Devanter Cheyenne city attorney. In the same
vear, Van Devanter formed a partnership with
noted Wyoming jurist Charles N. Potter. Potter
was a Wyoming Supreme Court justice from
1891 until his death in 1927, His partnership
with Van Devanter lasted until 1889, long
cnough to make their firm one of the most
successful in the state.

Accusations of fencing government land
forced Warren from office and, later, his
successor, Governor George Baxter. A Demo-
crat, Thomas Moonlight, was appointed. His
determination to break the hold of the “cattle
barons” resulted in antagonism between
Moonlight and the legislature. During this
time, Van Devanter “faced off” with the gov-
ernor on many occasions and continued in his
position as the acknowledged leader of the
Republicans.

In 1889 President Harrison reappointed
Warren as governor. Democrat Maginnis was
the chief justice of the Wyoming Supreme
Court. The Republicans wanted him out and
Van Devanter in. Maginnis was forced from
office. Van Devanter was 30 years old when
he assumed the responsibilities of chief justice
of the Wyoming Territorial Supreme Court.
Because of his youth, the wisdom of his
appointment was questioned. He soon estab-
lished a reputation for judicial fairness and
ability which became more than local.

From the first meeting of district courl late
in October, the cases Van Devanter handled
were the typical mixture of the routine and
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the dramatic. The grand jury in that first term
handed down indictments in a knifing case,
grand larceny, cattle rustling, and attempted
murder. Van Devanter became known for his
lectures from the bench. The newspapers
described his talks as “kindly,” “fatherly,”
“quite plain,” “timely,” and simply “good
advice.” In larceny cases he was particularly
severe since he believed that the West was a
land of opportunity for every man. “No one
physically able to work,” he told a convicted
thief, “need steal in Cheyenne.”® Several years
after he left the bench he described this phase
of his career to Francis E. Warren:

When Chief Justice of the Territory, I by virtue of
that position also held the District Courts in the
First District. During that time many important
civil and criminal cases were tried before me and
no appeal from my decision was ever taken in a
criminal case, although I sentenced a great many
offenders from murder down. In civil cases there
were perhaps a dozen appeals, but my decision
was affirmed in every case . .. In this respect my
record is better than that of any Territorial judge,

not even excepting Lacey.sl

In 1890 statehood came to Wyoming and
with it the end of Van Devanter’s job as ter-
ritorial chief justice. Van Devanter, H.V.B.
Groesbeck and Asbury Conaway were selected
as the Republican candidates for the Wyoming
Supreme Court. Republicans won every office
in the new state. One month after the election,
Van Devanter and his fellow justices drew lots
to decide the length of their terms, which
were staggered, and to see who would be
chief justice. Van Devanter declared that if he
didn’t draw the short term he would not
serve. He drew the short term and the posi-
tion as chief justice. Tour days later he re-
signed anyway, presumably to earn more
money in private practice. The judicial salary
was still only $3,000. Probably his name was
used to strengthen the Republican ticket and
assure it of victory, Governor Warren also
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resigned a few days after his election and
became U.S. senator from Wyoming.

Van Devanter continued his close association
with Warren. He has been called “Warren's
perfect lieutenant.”” He enjoyed hard work,
had a bright inteflect and was equally skilled
at drafting legal documents, arguing orally in
court and campaigning and “politicking.”®
From 1820 to 1897 Warren and Van Devanter
were an efficient team. Both owed some of
their success to the other.

After his resignation from the bench, Van
Devanter continued to practice law in Chey-
enne, establishing a partnership with his
brother-in-law, John W. Lacey. They rep-
resented the interests of the cattlemen and the
Union Pacific Railroad.

From 1892 to 1895 Van Devanter served as
chairman of the Republican State Committee,
and in 1896 he was a delegate to the National
Republican Committee. In 1897 Van Devanter
went to Washington, D.C., where he became
the assistant attorney general for the Depart-
ment of the Interior. At this same time he also
became a professor of law at what later be-
came George Washington University.

In 1903 he was selected to become a judge
on the Eighth Circuit Court of Appeals. In
1910, after seven years on the bench, Van
Devanter was appointed to the United States
Supreme Court by President Taft.® Justice Van
Devanter served for 27 years on the Supreme
Court. He authored few of the cclebrated
opinions that caused the clash between Presi-
dent Roosevelt and the Supreme Court, but he
worked on areas of the law where he had the
expertise his brethren did not possess—water
rights, land law, Indian law, and federal
procedure,

Justice Van Devanter resigned from the
Supreme Court in May, 1937, a move which
helped to defuse Roosevelt's campaign to
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enlarge the highest court. The departure of
one of the “old men” on the court reduced
the momentum of the President’s campaign.
Within three hours after his retirement, the
Sepate Judiciary Committee voted 10-8 against
the Roosevelt bill. Van Devanter was 78 when
he retired, but he went on to serve as a trial
judge in the Southern District of New York in
1938. He died in 1941. He was the only US.
Supreme Court justice ever appointed from
Wyoming,.

B. FEDERAL JUDGES*

The United States District Court for the
District of Wyoming was established July 10,
1890, when Wyoming became a state. The
District of Wyoming is unique in the federal
judicial system in that it is the only district
which extends across state lines. The jurisdic-
tion includes not only all of the state of Wyo-
ming but also portions of Yellowstone Nation-
al Park which are in Montana and Idaho.

At the time the federal court in Wyoming
was established there were two federal courts:
a circuit court with general jurisdiction over
civil cases and a district court with jurisdiction
over criminal cases.

President Benjamin Harrison appointed John
A. Riner the first United States district judge
for the District of Wyoming. With him began
a Wyoming district court tradition of longevity
in service. From 1890 through 1975 only three
men served as judges for the federal district
court of Wyoming. Judge Riner served for 31
years; Judge T. Blake Kennedy, for 34 years;
and, as of this date, Judge Ewing T. Kerr has
served for 25 years. Judge Clarence Brimmer,
the fourth federal judge in Wyoming was
appointed in 1975,

All four of Wyoming's judges were active in
Republican politics and each, at some time,
served as Republican party chairman for Wyo-
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ming. Three of the four judges served as U.S.
attorneys, and one served as a referec in bank-
ruptcy before becoming a federal judge. Three
of the four chose to come to Wyoming to take
advantage of the frontier life it offered. The
most recent judge is a fourth generation Wyo-
ming native.

Despite their similar backgrounds each man
has had an individual impact on the legal
history of the state. The personality of each
man was his own and the challenges he faced
on the bench were those of his generation.

1. John A. Riner

John A. Riner was born in Preble, Ohjo, in
1850. His father, a millwright, moved his
family to Towa in 1868. John worked with his
father in his shop while attending public
schools. He attended the University of Michi-
gan where he graduated in 1879 with an
LLB*

The year he graduated from college, Riner
moved west to Wyoming to accept a position
as counsel for the Union Pacific Railroad. For
seven years he represented that company in
association with the firm of Lacey and Corlett.
These contacts introduced him to the rich and
powerful men of Wyoming. In addition to the
railroad, the firm represented many of the
large cattlemen of the state. His opinions in
later years generally reflected a favorable view
of the interests of operators of large ranches.

His name appears as the attorney of record
on many territorial court files and he was the
reporter of the second volume of the Territo-
rial Wyoming Supreme Court decisions. His
long-time friend, client, and political associate,
F.E. Warren, recalled how Riner had furnished
his Jaw office with a $5 purchase of a kitchen
table and twe wooden chairs. He frequently
traveled the territory by stagecoach and buggy
to practice his profession.
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His friendship with Warren brought Riner
into a position of importance in Republican
party politics. In 1881 he was elected Chey-
enne’s city attorney and in 1884 Riner was
appointed U.S. attorney for the territory of
Wyoming. In 1886 he was elected a member
of the upper house (Council) of the territorial
legislature assembly and served as president of
the Council in 1888,

Riner was elected as a Republican delegate
to the Constitutional Convention. He chaired
the committee that wrote the Wyoming Con-
stitution. Credit is given to Riner for “saving”
the Wyoming Supreme Court. Statehood was
a costly proposition and several delegates
were in favor of economizing by eliminating
the supreme court as a separate entity. Pro-
ponents of this measure, including Potter, soon
to become Justice Patter, wanted to continue
with the territorial type of supreme court
composed of district judges.

Riner presented a forceful argument for a
separate and independent supreme court for
Wyoming. He lold the Constitutional Con-
vention:

I have sat here for two or three days and listened
with censiderable interest to the discussion had
for the last two days in regard to this supreme
court. . . . I find that the universal sentiment is
very largely in favor of a supreme court, and an
independent supreme court, where a man knows
when he takes his case into court, he can go
there and get full and impartial justice. Now I
say that all the argument and the only argument
that can be brought against this proposition is the
one of expense. Here we prophesy that we are to
be a great state, Mr. President, and yet the
argument used here that because a supreme court
is going to cost us $6,000 a year, we should give
it up. We expect to be a great state, let us then
here frame a constitution which will put into
operation full and complete machinery for a
proper state government, and 1 believe the people
will ratify it and gladly ratify it. If we are not far
enough advanced to do that, let us remain in our
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territorial condition until we are. If by statehood
we are not to better our condition, let us remain
as we are, and let the United States pay for our
judges.%
Riner's view carried the convention. For his
service on the Constitutional Committee, he
was given a gold and ivory gavel.

Riner was elected to the state senate in
September 1890, but turned down the position
and accepted the appointment as Wyoming's
first federal district court judge. Warren
helped accelerate Riner's appointment to
assure a Republican judge rather than risk an
appointment by Cleveland, the Democrat.
Judge Riner began his 31-year tenure on Sep-
tember 22, 1890. He was 40. The oath was
administered by Wyoming Chief Justice Willis
Van Devanter, and the Bible used in that
ceremony has continued to be used by every
judge who has served on the federal district
court bench in Wyoming,

Riner had built a successful practice. A.C.
Campbell remarked, “In becoming a judge, the
public was berefitted. From a material stand-
point, his family was not.”

The salary for a federal district judge re-
mained at the “territorial rate” of $3,500. The
Wyoming statehood bill provided for its
quarterly payment. Riner received no salary
for the first three months of his term. In one
of his first letters written as a judge, Riner
unsuccessfully attempted to get his salary paid
monthly.*

From all accounts he was a stern and dig-
nified judge® He demanded exacting man-
agement of the court. Charles Ohnhaus, clerk
for both Judge Riner and Judge Kennedy,
described Judge Riner as “a man of the very
highest character. . . . Judge Riner was a strict
master concerning the dignity, conduct and
ethics of the court, and his severity in that
regard was at times criticized. However, he
carried the respect of lawyers and layman
alike.”®

101

In his memoirs Judge Kennedy decribed
Judge Riner's conduct in court. The witness
stand was at the corner of the jury box far-
thest from the bench. A counsel stand was
placed at the other end of the jury box, near
the bench and examination of witnesses was
conducted in front of the jury. “At one point
in the proceedings [opposing counsel] pre-
sumed to approach me in front of the jury to
caution me on certain questions to be asked,
upon which occasion he was ‘bawled out” by
the judge in a very abrupt and stern man-
ner.”®

Judge Riner’s opinion of the dignity of the
position of federal judge resulted in a with-
drawal from society. A.C. Campbell described
the change:

Before becoming a judge he took an active inter-
est in politics. . . . He was then a ‘mixer’ and his
friends called him ‘John’—conclusive evidence of
personal popularity. When he went upon the
bench he ceased political activity . . . he made
the mistake common to most of the federal
judges of the last generation, particularly his
mentor and model, Judge Hallet, in that he
ceased to mingle freely with the members of the
bar and did not continue that social intercourse
with the community which he had previously
observed *!

The effect of this decision on his personal life

is described by Judge Kennedy in his mem-

oirs:
During his incumbency as judge he had con-
ceived the thought that on account of his dig-
nified position he was more or less circumscribed
in maintaining his friendships with the citizens of
the town and state so that in reality he had lost
contact with a good many of his friends and had
become a very lonely man.

In spite of his withdrawal from pelitics, he
maintained an interest in national, state and
local affairs. Many have commented on his
patriotism and Campbell said, “His patriotism
was always virile and during the World War
became a passion’” Judge Riner once wrote,
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concerning a juror who could not qualify
because he lacked citizenship: “Suggest to
him, however, as coming from me that I think
he ought to be naturalized at the earliest
possible moment as a man can never fully
realize what life is until he has been an
American citizen.””

Judge Riner once said that he understood
the disappointment of the lawyer who lost in
a case. He related that he had been a lawyer
and could “feel” for that lawyer who had
worked so hard and believed in his theory
only to lose in court. He concluded that he
carried no “chip on his shoulder for an ill-
considered remark” by such counsel at the
close of trial.

His handling of an “unlawful enclosure of
public lands™ case is an example of his views.
Addison A. Spaugh was charged and found
guilty by a jury in November 1901, of illegally
enclosing 225,000 acres of public land. Judge
Riner delayed sentencing unlil January 2, 1902,
implying leniency could be expected if the
fences were removed. Spaugh took advantage
of this and removed the fences. Judge Riner
gave him a token sentence of one day in jail
and a $50 fine.

He was generally considered a fair and
equitable judge. After his death, the Denver
Post commented that Judge Riner was noted
for “the horse sense he frequently displayed in
rendering judgement.”

Judge Riner's tenure as a federal judge re-
tained aspects of territorial days. He held
court in rented or donated quarters until he
acquired some office space in the Commercial
Block on 16th Street in Cheyenne. In 1905 the
first federal courthouse in Cheyenne was built
and court was held there until the mid-1960s
when the present structure was completed.

Early in his tenure he traveled the state to
select appropriate places to hold court outside
of Cheyenne. He stopped overnight in Lusk

102

where he had to sleep in a tent. It was Satur-
day, the cowboy's night to “cut loose” and
get “liquored up.” Cowboys zinged bullets
through his tent all night. He rode the circuit
thoughout Wyoming. He traveled by buggy,
making many arduous trips to Rock Springs
and Rawlins. Iis “hardship duty” did not
pass unnoticed. A whistle-stop located be-
tween Wamsutter and Rawlins is named in his
honor.®

Frontier life is also evident in the subjects of
the early lawsuits tried before Judge Riner.
The first case on the docket is a type that
appeared frequently throughout the first 20
vears of Riner’s tenure—selling liquor to
Indians, a federal felony until 1954. Counter-
feiting, forgery and robbing the U.S mails
made frequent appearances in the docket. The
remaining cases were an odd mixture which
included unlawful cohabitation, fermenting
malt liquor without a license, stealing horses
from an Indian reservation, aiding soldiers to
desert, trespassing on government timberland
and even mailing obscene letters.

In 1894 Judge Riner heard a national work-
ers movement case. Populist Jacob 5. Coxey
started a movement in favor of a public works
program, calling on workers to march to
Washington in the spring of 1894, Coxeyites
commandeered trains in the West and came
through Wyoming. US. Marshal Rankin,
accompanied by a group of deputies, recap-
tured the train in Green River and arrested 15
leaders of the group. Troops from Fort D.A.
Russell took charge of the Coxeyites and
transported them to Idaho. Judge Riner heard
the case and sentenced the leaders to
four-to-five month jail terms in Cheyenne.

One of the most interesting cases of Judge
Riner’s judicial career was the case, In Re Race
Horse® On October 3, 1895, Sheriff Ward of
Uinta County arrested a Bannock Indian
named Race Horse on a warrant charging him
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with “the unlawful and wanton killing of
seven elk.” The Indians of the Jackson Hole
area refused to obey the state game laws,
They claimed the Treaty of Fort Bridger gave
them the right to hunt in the area, citing
Article IV of the Treaty of July 3, 1868, which
stated in part: . . . [b]ut they shall have the
right to hunt on the unoccupied lands of the
US. so long as game may be found thereon,
and so long as peace subsists among the
whites and Indians on the borders of the
hunting districts.”

Judge Riner, sitting as circuit judge by
designation, held in favor of Race Horse on
the question. In considering the evidence he
noted that the ek were killed on unoccupied
land, 60 miles from any ranch on lands used
by the Bannock Indians as hunting grounds
for a “great many years.” Peace had subsisted
between the whites and Indians for many
years,

Judge Riner described his position as:

. . . [a] delicate one, and only to be entered
upon with reluctance and hesitation. It must be
evident to anyone that the power to declare
either a treaty made by the general government
or a legislative enactment void is one which the
court will shrink from exercising in any case
where it can, with due regard to duty and
official oath, decline the responsibility, but the
duty to do this in a proper case the courts
cannot decline. They have no discretion in select-
ing the subjects to be brought before them, and
the duty, however unpleasant, cannot be avoid-
ed. ...

Judge Riner cited authorities and concluded
that the “provisions of the state statute were
inconsistent with the treaty, and as the latter,
under the Constitution of the United States,
was paramount, the statute could not be
enforced against the Indians.” Former Wyo-
ming Supreme Court Justice Van Devanter
presented the state’s appeal to the United
States Supreme Court which reversed the
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decision of the circuit court under the “equal
footing”™ doctrine.

From the turn of the century and through
the 1920s, the oil industry in Wyoming prav-
ided litigation for the federal court. The fa-
mous Salt Creek field north of Casper was
opened and intense activity under the mineral
location laws followed. (Claim staking and
claim jumping occurred daily and created
profitable employment for lawyers hired to
sort out vague and overlapping claims. Mine-
ral activity caused concern in the conserva-
tion-oriented Taft administration. In 1909 by
executive order, President Taft withdrew three
million acres of land in Wyoming (including
Salt Creek) and California from entry under
the mineral laws. His withdrawals caused a
controversy that resulted in the passage of the
General Withdrawal Act of 1910 (Pickett Act).
The act gave the President a limited right to
make withdrawals.

The question of the President’s inherent or
implied withdrawal power was also before
Judge Riner. In a short decision rendered June
17, 1913, Judge Riner ruled that, at the time of
the action in 1909, the President was without
power to make such withdrawals. He began
by pinpeinting the issue:

.. . [t]he question is narrowed to this: Did the
Secretary of the Interior of the President, under
the expressed or implied powers conferred upon
them to administer the land laws . . . have the
power to make the withdrawal order of Septem-
ber 27, 19097

While the question resolves itself to a narrow
one, it opened a broad field for discussion and
was ably argued by counsel on both sides. .. . It
is quite sufficient for the court here to say that it
has devoted itself to a careful and painstaking
examination of every authority called to its atten-
tion by counsel, both at the oral argument and in
the briefs, and that such examination and con-
sideration has led to the conclusion that the
power did not exist, in the absence of congres-
sional legislation authorizing it.®
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The case was appealed to the Supreme Court
which avoided ruling directly on the Presi-
dent’s inherent or implied right to make
withdrawals, The Court stated, “[tlhe long-
continued practice, the acquiescence of Con-
gress, as well as the decisions of the Court, all
show that the President had the power to
make the order.” This decision provided the
foundation for the government to retain and
lease oil lands which eventually led to the
Teapot Dome scandal and lawsuit in Wyoming
during Judge Kennedy’s tenure.

In 1916 the famous Clarence Darrow from
Chicago came to Wyoming to try a murder
case before Judge Riner. During the latter part
of Judge Riner's term he handled the Union
Pacific Railroad recejvership. A massive under-
taking, it was of tremendous importance to the
state. The U.P. railroad was still, at that time,
considered the backbone of Wyoming's
economy.

With prohibition came much more Litigation
before the Wyoming federal district court. A
story about Judge Riner grows out of prohibi-
tion in the West. Like his successors, Judge
Riner often sat in Denver. Colorado “went
dry” before her neighbor to the north, and
Wyoming became the main supplier of liquor
to Colorado. In an attempt to control this
illicit trade in “hooch,” Colorado placed
guards at the border. Judge Riner was on his
way to Denver in his new Cadillac when the
state guard ordered him to stop. Either Riner
was relying on “judicial immunity” or didn’t
hear the command because he kept going. The
guards opened fire, puncturing his new car in
several places. Judge Riner was very angry in
spite of the trooper’s apology and upon arriv-
ing in Denver he went to the state capitol and
brought his complaint directly to the governor,
a former judge and friend of Riner. He de-
manded that the state make complete repairs
and a full apology. The state of Colorado
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complied with Judge Riner's demands and his
Cadillac was restored to its former condition.®

Toward the end of his years on the bench
personal tragedies weighed on the judge's
mind and spirit. His wife of many years died
and scon thereafter his son-in-law pleaded
guilty in Judge Riner's court to a charge of
bank embezzlement. These personal problems,
added to his self-imposed loneliness and
failing health, precipitated his decision to
retire after 31 years on the bench.

The judge tock a personal interest in his
successor, encouraging T. Blake Kennedy, his
referee in bankruptcy, to seek the position as
federal district court judge for Wyoming,
Judge Riner, accompanied by T. Blake Ken-
nedy and Senator Warren, personally tendered
his resignation to President Harding in Wash-
ington. Judge Riner had hoped to continue
doing extra duty and had installed himself in
Van Devanter's Cheyenne chambers for this
purpose. Judge Kennedy wrote that, he tried
to do his part by appointing Judge Riner to
try several cases, but Judge Riner's health
continued to fail and two years after retiring,
Judge Riner died. At his death on March 4,
1923, he was the oldest federal judge in lerms
of service in the United States.

The respect he had been held in during his
life was evident throughout his funeral ser-
vices. Judge Riner was the most prominent
and highest Mason in Wyoming and his
funeral was held at the Masonic Temple in
Cheyenne. Lawyers, judges and prominent
people from all over the Rocky Mountain area
paid their respects. Judge Kennedy presided
over a memorial service held in the US.
District Court.”

2. T. Blake Kennedy

Judge Riner was succeeded by T. Blake
Kennedy who served for 34 years as the sole
federal judge in Wyoming.
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Thomas Blake Kennedy was born in 1874 in
Commerce, Michigan® His father's family had
come to America from [reland in 1793. His
mother, who was born in England, moved to
America with her family as a baby. Kennedy
came from a family of eight children including
three sets of twins. His father was an aboli-
tionist who owned a farm and operated a
general store in Commerce, Michigan. He was
appointed U.5. postmaster by President Grant,
a position he held for 18 years until Cleve-
land’s election. He then served as justice of
the peace in Commerce for many years.

Kennedy attended public schools in Michj-
gan and, at age 17, enrofled at Franklin Col-
lege (now Muskingum College) in New Ath-
ens, Ohio, where he received an A.B. in 1895.
He was popular in college, an excellent stu-
dent, and his class valedictorian. At this early
age he had already begun to do those things
he enjoyed throughout his life, public speaking
and singing. Judge Kennedy’'s scrapbooks are
filled with programs where he was either
“orating” or singing.™

Judge Kennedy wrote in his memoirs that
upen his graduation from college his father
wanted him to enter the ministry. By that
time, Kennedy had decided he wanted to
pursue a career in law. When Kennedy in-
formed his father, he was told that he would
have to finance his legal education on his
own. Undeterred, Kennedy read law in a law
office and erwolled in Syracuse University Law
School. While in school he financed his educa-
tion with various part-time jobs such as clerk-
ing in a law office, ushering at an opera
house, and stoking furnaces. On one occasion
he worked as a census enumerator. Kennedy
graduated with honors from law school in
1897 and received an AM. in 1898 from
Syracuse.

While in law school, he met Roderick Mat-
son and they formed a long-lasting partner-
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ship. They pooled all that they earned and
shared all of their expenses evenly. W.E.
Chaplin, a friend of both men and editor of
the Laramie Republican, commented:
This partnership was peculiar in its nature in that
the firm made no division of its income. All the
expenses of the individual members were paid
out of the same pocketbook. if one smoked a
cigar, the other helped pay for it and even in the
matter of Mr. Kennedy's courting, the “Republi-
can’ understands that Mr. Matson helped to pay
for the candy although he was not permitted to
share in the kisses.'™

In 1899 after practicing together for a short
time, Matson and Kennedy considered moving
West. Kennedy later remarked on this deci-
sion, “A desire to get into the rather free
atmosphere of the great West which I had
admired and the feeling that the West might
offer better advantages brought me to Chey-
enne.”"'" Kennedy and Matson decided in a
systematic fashion where to move. They chose
250 cities in eight western states and wrote to
the mayors asking for information on the
opportunities in each city. Of the 75 replies
they received, the one from Cheyenne was
particularly encouraging. Kennedy went to
Cheyenne to check out the possibilities. He
met with Mayor Schnitger, mounted a
“wheel” bicycle, and toured the town Ken-
nedy was introduced to the governor and
entertained at the Cheyenne Club. With that
favorable impression, Kennedy and Matson
moved to Cheyenne in 1906. There was no
available office space so while they waited
Kennedy and Matson read aloud the Wyoming,
Revised Statutes of 1899.

One of Kennedy's first cases in Wyoming
required him to defend a man who shot a
“colored woman at a house of ill fame.” His
client was found guilty but the newspaper
commented favorably: “Mr. Kennedy, who is
a young man and a new beginner in practice,
made his maiden speech and it is conceded by
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all who heard him that he made a very fine
effort and handled the subject in a way wor-
thy of a veteran practitioner.”” A week later
the newspaper wrote that Kennedy, “a new
beginner at the bar but almost at a single step
he has come to the front in our district cour!
and has taken his place in the front rank of
the profession. . . It may be predicted that
Mr. Kennedy has a promising future before
him, "1

He was active in the community and helped
to form several fraternal organizations that still
thrive in Cheyenne. Kennedy was generous
with his time and volunteered for many
charitable, civic, and church-related causes. He
also sang in a popular quartet for 25 years.
He wrote in his memoirs, “'I really got more
out of my indulgence in this pastime than in
any other” It was singing that brought him
together with his future wife, Anna Lyons,
who possessed a soprano voice. He also had
a well-developed sense of humor that stayed
with him throughout his [ife.

The financial rewards of private practice
developed slowly. Judge Kermedy told his
successor, Judge Ewing T. Kerr, that the case
that enabled him to stay in Cheyenne was that
of the infamous Tom Horn. Kennedy referred
to it as “one of the most interesting and
important cases in my entire experience.”'®

Tom Horn came to Wyoming as a stock
detective for the Wyoming Stock Growers
Association with a reputation that preceded
him. He was a professional killer who had
worked throughout the West in various capa-
cities, once as a Pinkerton detective doing
livestock “protection” work. He described his
vocation in the following terms, “Killing men
is my specialty, 1 look at it as a business
proposition, and T think I have a corner on the
market.”1®

When Horn came to Wyoming he was hired
by John Coble and other stockmen to protect
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their interests, The 1895 murders of two
Wyoming cattlemen were attributed to Horn
and he was a suspect in the murders of two
suspected rustlers in 1900. In July 1901, Willie
Nickell, a 14-year-old, was found shot to
death. His father Kels P. Nickell had intro-
duced sheep into the Iron Mountain cattle
country, the location of Coble’s ranch.

Six months after the Nickell shooting Horn
hoasted to the U.S. Marshal Joe LeFors that he
had killed Nickell. Unknown to Horn, there
were twa wilnesses to this “confession” in the
nex! room, an assistant US. marshal and
Charles Ohnhaus, court stenographer. Ohnhaus
was taking down Horn's statements in short-
hand. Based on this evidence, Horn was
arrested for the murder of Willie Nickell and
held in the Laramie County jail.

Harry P. Hynds, blacksmith, gambler, boxer,
and owner of the Plains Hotel, who became
one of Kennedy's closest friends, recom-
mended that Coble hire Kennedy to help
defend Horn. As a result he became the first
attorney to interview Horn after his arrest.
Kennedy described his role in the defense of
Horn:

1 had the unique distinction or notoriety of being
the first retained counsel for the notorious Tom.
Being the youngest of a brace of counsel, it be-
came my duty to perform the greater portion of
the ‘messenger service’ duty in formulating the
defense plans and this involved carrying on a
large amount of contact work with the client.™

The cther attorneys hired for Horn included
the most prominent Cheyenne lawyers: J.W.
Lacey, Timothy F. Burke, Edward Clark, M.A.
Kline, Clyde M. Watts and Kennedy’s partner,
R.N. Matson.

Kennedy was given his first large retainer,
$1,000, from Coble. Kennedy and Matson used
the money to pay off the last of their school
debts. Kennedy described Horn as:

[T]all, a trifle round shouldered . . . he had a
black, beady eye which was intensely piercing,
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He had a marked degree of humor. . . . He was
an expert both with a rifle and a pistol. . . . He
was keen although not formally educated. I think
Horn was a very bright fellow—very apt. His
egotism was a frailty and led him to be a brag-
ging man.'%®
While conducting the background research
on the case, Kennedy was directed to inspect
the territory where the murder had taken
place and to interview any witnesses. Kennedy
related in his memoirs:
The next morning we prepared to set out on
horseback across the mountain range through the
Sybille Country to interview witnesses. Coble
. . . brought in a pair of chaps for me to put
on. I was not familiar with cowboy regalia and
started to put them on with the “open space” in
the front at which Coble summoned the cow-
boys, while I was in the act, and said, “Look at
the tenderfoot."'%

The tenderfoot problems were not over for
Kennedy for he still had to complete the long
ride in a Wyoming winter. Kennedy became
so cold and stiff that when he dismounted he
fell to the ground. He walked the horse a long
distance to keep from becoming equally
chilled a second time. The result of the ride
was an affidavit from a cowboy, Otto Plaga,
stating that he saw Horn on the day of the
killing at a spot so distant from Nickell's place
that it could be shown that Horn could not
have done the job. Kennedy remembered his
chagrin when Horn testified under
cross-examination that he thought “a good
man on a good horse” might have been able
to travel the distance.

The trial took place October 10-24, 1902.
Hom was found guilty and hanged on No-
vemnber 20, 1903. Kennedy was the only law-
yer Horn invited to his hanging, an honor
Kennedy declined.!® Kennedy later remarked
that although he hated to lose the case he felt
the world was probably “better off”” without
a man who took killing men to be his special-

ty.
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In 1903 Kennedy was appointed referee in
bankruptcy by Judge Riner. He held the posi-
tion for 10 years until 1913 when Judge Riner
felt it might be proper W appeoint another
lawyer to the position. By 1919 Riner asked
Kennedy to return as referee, but Kennedy's
practice had grown and he declined. When
Judge Riner assured Kennedy it would be for
“only a few years,” Keanedy agreed to return.
He held the position until he was appeinted
judge.

Soon after Kennedy had moved to Chey-
enme, he held many community posi-
tions—secretary of the Elks, secretary of a
Chamber of Commerce group, president of the
Young Men's Literary Club, an active Mason,
a member of a popular singing quartet, and
various jobs in local Republican politics. In
1906 Kennedy married Anna Lyons of Chey-
enng, one of his most frequent singing part-
ners.

The same year his partnership with Matsen
ended when Matson was appointed district
court judge. Kennedy became more active in
the Republican party. He was named Laramie
County chairman in 1910 and was a delegate
to the Republican state convention. Nationally,
the Republican party had a split and the
progressives formed their own party. In Wyo-
ming the second Carey-Warren feud was in
full swing, mirroring the national split. Judge
Carey wanted the Republican nomination for
governor and threatened to run independently
if he didn’t get it.

In some counties where Carey had support,
two delegations were selected—a group of
mainstream  Republicans and a Carey’s
group—bolh went to the state convention.
Kennedy was chairman of the credentials com-
mittee when the fight for delegate seating took
place. Kennedy recounts in his memoirs that
his committee asked for Kennedy's views.
Kennedy told the group “that it was very
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offensive to me that Judge Carey should
presume to declare himself superior to the
party itself by stating in advance his intention
to run independently if not nominated by the
party . . . such insubordination within party
lines should not be tolerated.” The Warren
delegates were in the majority and were
seated. Carey fulfilled his “threat,” and ran as
a Democrat, Carey won the election receiving
almost 60 percent of the votes. As a result,
Kennedy acquired a powerful friend, Warren,
and an equally powerful enemy, Carey, who
refused to speak to him until late in the 1918
gubernatorial campaign.'”®

In 1912 Kennedy was elected treasurer of
the Wyoming Republican party. In 1918 he be-
came chairman of the Republican State Com-
mitiee, a position he held until 1921. Kennedy
was a delegate to the Republican National
Convention in 1920,

By 1918 the party leadership thought it was
time to mend the Carey-Warren split. They
developed a plan of nominating Warren for
senator and Robert Carey, son of Joseph
Carey, for governor. The senior Carey cven-
tually worked actively with Kennedy for the
election which resulted in a Republican vic-
tory.

On October 25, 1921, President Harding
appointed T. Blake Kennedy to succeed Judge
Riner. Kennedy was 47 years old. The Chey-
enne paper wrote of his appointment:

Mr. Kennedy should be a very “human’ judge.
He is known and loved by a large number of
friends throughout the state as a “regular fel-
low”—one with a knowledge and lolerance of
human frailty which well may stand him in
good stead during his service on the bench. His
knowledge of the law and his ability as an
advocate have been established for years and to
assume the bench he abandons one of the most

Iucrative practices in Wyoming ™™

Like his predecessor, Kennedy took a pay
cut when he accepted the judicial position. In
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the ten months immediately prior to his
appointment, he had earned over $12,500; his
starting judicial salary was $7,500 per year.
Judge Kennedy wrote that one of the reasons
he decided to become a judge was the thought
of demonsirating to his father, long since
dead, that he had made no mistake in overrul-
ing his father’s desire that he become a minis-
ter by going into law.

The swearing-in ceremony for Judge Ken-
nedy took place in the courtroom before a
crowd of Kennedy’s friends. The samc Bible
Riner had used was given to Kennedy. Judge
Riner suggested that he and Kennedy should
wear judicial robes for the occasion and pro-
duced one for Kennedy by borrowing a Ma-
sonic costume.™?

Judge Kennedy went to work at once:

A short time before I qualified by taking the cath
of office, Judge Riner informed me that he had
st down for final hearing before me a case
which had been pending in the court for some
time and which he concluded would give me a
“fine start” in my new position as judge. If the
humorous side of the judge had been more devel-
oped than it actually was I would have consid-
ered that he was pulling off a good joke on his
successor for as it developed this was one of the
most complicated and difficult cases that had ever
appeared on the docket of the court.'?

The case was OSussex Land and Livestock
Company v, Midwest Refining Company,'? a suit
to recover damages in excess of $125,000 upon
a claim that the defendant had permitted oil
to overflow on valuable grazing and breeding
areas. The trial lasted four weeks. Seventy-six
witnesses  testified, and at the conclusion,
Judge Kennedy formulated a unique method
of determining damages, a varied rental value
for the land in the past and the future.

In contrast to his predecessor, Judge Ken-
nedy maintained his friendships, his activity in
fraternal and civic organizations and his sense
of humor. His secretary, Katherine Flick, de-
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scribed Judge Kennedy as, “Wonderful. Many
of the attorneys were scared of him. They
thought he was awfully cross. But he really
wasn't. . . . He did look stern and could be
stern, but he had a terrific sense of humor.”
In the same article his secretary noted that he
was “one of the most beautifully groomed
men I have ever known.” He favored spats,
had a wide selection of hats and always
carried his gold-headed cane.

Judge Kennedy enjoyed trying civil cases
more than criminal cases, but for the first part
of his lenure on the bench, the most frequent
case before him was the violation of the Vol-
stead (Prohibition) Act™ It is evident from
Kennedy’s memoirs that he did not think too
much of the “‘noble experiment. ” He disliked
the way these cases clogged up his court
docket and, as a moderate drinker, he believed
prohibition was a poor way to eliminate the
abuse of alcohol. Finally, in Judge Kennedy's
opinion, cases brought under the act more
often than not involved serious violations of
constitutional provisions against improper
search and seizure.

Kennedy developed his own method to
expedite prohibition cases in his court. When
dealing with petty offenders he would fine
them $200 if they pled guilty. If they went to
trial and lost they ended up with a prison
term. For “big-time” offenders the procedure
was usually the same but a larger {ine might
be levied.

In 1921 federal officers announced that in
Sweetwater County they had completed the
biggest raid of its kind west of the Mississippi
River. They arrested 62 persons in the Rock
Springs and Green River area. The “Feds”
confiscated 1,400 boxes of raisins, 3,000 gallons
of “dago red” wine and 1,000 gallons of other
intoxicants."® The offenders pled guilty and
were fined $200,
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By 1930 the government’s prohibition cam-
paign was in full operation. Judge Kennedy
heard two important cases that year. In the
first case, city officials in Thermopolis, Wyo-
ming, were indicted on a conspiracy charge of
violating the Volstead Act. Some of the offi-
cials pled guilty. They explained all that they
had done was to collect the legal license fees
from the clubs when they had knowledge that
liquor was probably being sold. They had
received no money personally as the fees were
put into the city coffers in the normal way.
They were fined $250 by Judge Kennedy.
Later Judge Kennedy assisted the city officials
in regaining their citizenship rights."*

The second case was identical but it in-
volved the city officials and bootleggers of
Rock Springs, in all some 60 defendants. All
the defendants put their cases before a jury
and were acquitted."”

These results and Judge Kennedy’s method
of handling prohibition violations led to an
antipathy between the Prohibition Agency and
Judge Kennedy. In February 1931, the Denver
News reported: “Failure of the TUS. Judge to
impose ‘adequate penalties’ was held to be
one of the greatest obstacles to the Wicker-
sham Commission by . . . prohibition bureau
attorney.”

On the civil side of the docket, cases arose
out of the businesses that dominated Wyo-
ming’s economy—ranching, energy, and the
railroad. These included the usual run of
contract and personal injury suits.™® During
World War II and the Korean War, Judge
Kennedy had many conscientious objection
cases. Mormons in Wyoming provided several
“polygamy cases” for the judge to try.

During his time on the bench he had several
unusual cases to hear. One was a criminal
case, U.S5. v. Patfen, which concerned a female
defendant accused of violating the National
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Motor Vehicle Theft Act. The defendant had
been living in Alabama when she answered
the ad of a Wyoming rancher who was Iook-
ing for a wife. He wrote and told her he was
well-off and his ranch had all the “conve-
niences.” She came to Wyoming to marry the
rancher. When she arrived at the ranch she
found it to be rundown and without any
“conveniences.” The rancher put her to work
immediately and told her he had no intention
of marrying her. One day she became desper-
ate, took the family car and drove to Colora-
do. The rancher reported the theft and she
was captured. Judge Kennedy placed her on
probation and sent her home to Alabama with
the admonition to be more careful about
conducting love engagements through the
press. In the newspapers she was styled “the
love captive.” '

In another case, Judge Kennedy substituted
for Judge Johnson in Salt Lake City. While
Judge Johnson was holding court, a woman
came in with a gun and took several
“potshots” as the judge attempted to duck
behind the bench and escape to his chambers.
The woman’s last shot “winged” him in his
hip, breaking it. One of the cases Kennedy
heard was the criminal case against Judge
Johnson’s assailant. It was the judge’s cpinion
that she was “slightly crazy,” but when he
suggested a sanity hearing, her attorney in-
formed the court that she was insane at the
time of the shooting but she was sane now. A
jury convicted her but recommended leniency.

Judge Kennedy recorded the thoughts he
had during sentencing: “While I sat there
looking at two big ragged bullet holes on the
bench in front of me and three in the black-
board above my head, I decided there was
going to be no open season on federal judges
if I could help it” He respected the jury’s
suggestion and gave her seven years.'”

The most famous case during Judge Ken-
nedy’s time on the bench was the “Teapot
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Dome.””™ This case came before him early in
his tenure and had a lasting effect on his
judicial career.

Teapot Dome, an oil bearing geologic for-
mation in Wyoming, symbolizes the corruption
of the Harding administration in the 1920s. In
1915 President Taft used the withdrawal
power, approved by the Supreme Court in the
Midwest case, to establish a navy petroleum
reserve in the Teapot Dome area. Conserva-
tionist philosophy was strong in the govern-
ment and parts of the public. The adminisira-
tion was concerned about an adequate supply
of oil for the U.5. Navy. Conservation of oil
below the ground was seen as the best meth-
od of insuring a supply of oil in case of a
national emergency.

When Harding became President, he selected
former New Mexico Senator Albert Fall as his
secretary of the interior. Fall was a longtime
resident of the West and had at one time been
a New Mexico territorial judge. One of his
first acts as secretary—with the help of Edwin
Denby, secretary of the navy—was to persuade
Harding to transfer, by executive order, con-
trol of the naval oil reserves from the Navy to
the Interior. This was accomplished in 1921.
At the same time Fall attempted to get the
national forests transferred from the Agricul-
ture Department to the Department of the
Interior and to gain control over the forest
resources of Alaska. Protests from conserva-
tionists and the Agriculture Department pre-
vented Fall from achieving these last two
objectives.

In 1922 it was discovered that Fall, without
consulting the Department of Justice or noti-
fying the public, entered into a lease with
Harry Sinclair's Mammoth Oil Company, by
which Naval Reserve No. 3 (Teapot Dome)
would be opened for cil production,'”

By 1924 the Senale had spent over $32,000
in the investigation. At that point, President
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Coolidge appointed two special prosecutors,
Owen Roberts, later justice of the U.S. Su-
preme Court, and Atlee Pomerene, later U.5.
senator. On March 11, 1924, the special prose-
cutors filed an application in federal court in
Cheyenne for an injunction restraining Mam-
moth Oil from operating Teapot Dome. By
that time, the field was in production and the
pipeline was under construction. An injunction
was issued and on March 13, a bill in equity
was filed.

The government sought to cancel the lease,
saying the authorization to make the lease was
doubtful and that it was a result of fraud and
collusion between Fall and Sinclair. Several
continuances were granted to allow the gov-
ernment to amass its evidence, so the case did
not come to trial until March 9, 1925. Promi-
nent counsel appeared for both sides. One of
the defendant’s attorneys was the old territori-
al judge, John W. Lacey,

Judge Kennedy remarked in his memoirs
that when “called for trial, the case proceeded
along regular lines . . . very smoothly.”” Both
sets of counsel were some of the best that had
appeared before him. Only two controversies
arose during trial. Both had to do with evi-
dence that would show the connection be-
tween Sinclair and Fall in the matter of a
bribe.!?

The trial lasted three weeks and briefs were
filed. Two months later Judge Kennedy read
his decision from the bench to a courtroom
packed with newspeople. On June 19, 1925,
Judge Kennedy upheld the authority of Hard-
ing, by the Act of June 4, 1920, to transfer the
Naval Reserves to Interior by his executive
order of 1921, and of Fall's authority to make
the lease with the 0il companies. Judge Ken-
nedy dismissed as unproved the charge of
collusion between Sinclair and Fall. He found
that fraud had not been established by the
standard the law requires, clear and convinc-
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ing evidence, in that there was a missing link
in the evidence which failed to connect Sin-
clair with the Liberty Bonds that came into the
son-in-law’s possession.

Kennedy's decision read in part:

As repeatedly stated by the courts, fraud cannot
be presumed, but must be proved, and in the
manner which was heretofore announced through-
cut our entire history of American jurisprudence.
It may be admitted the transaction arouses suspi-
cion, but further than this the court does not feel
justified in going toward a finding in favor of
plaintiff, in view of the principles of law an-
nounced, This court feels it must be left to some
higher court fo find from the evidence what
seems to be fatal missing links, or to extend the
principles of law, so as to cover a situation as it
here apparently exists.'*

Judge Kennedy also noted that public senti-
ment could not be a factor in the court’s deci-
sion.

In reaching a conclusion in this case, we fully
realize the degree of unpopularity with which it
will be received. This is true in the nature of
things, because the great general public is reached
only with the sensational features surrounding the
transactions involved, and being largely in the
dark as to all the other multitude of circumstanc-
es with which the case is surrounded, and know-
ing perhaps less of the great legal principles,
which, the experience of the ages has taught
mankind, must control in dealing with the rights
of persons and property.m;

The case was appealed to the U.S. Court of
Appeals for the Eighth Circuit. The opinion in
the case affirmed Kennedy in part but re-
versed his finding that no fraud had been
shown. An appeal was taken from this deci-
sion to the Supreme Court which overuled all
of Judge Kennedy's decision. The Supreme
Court ruled that the Act of June 4, 1920, did
not authorize the Naval reserves to be leased,
so the leases were void irrespective of fraud.
Justice Butler, on the decision, alsc wrote that
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Sinclair's failure to offer himself as a witness
required that the facts be construed against
him.

Judge Kennedy wrote in his memoirs:

I have no feeling of resentment or desire to
quarrel with the Supreme Court in ils conclu-
sion. Perhaps in the light of subsequent events
they were justified in reaching the conclusion
which they did whether on the basis of pure
legal principles or in the public interest where it
is sometimes known that well-defined legal prin-
ciples are stretched to meet a desired conclusion.

The Teapot Dome decision had a tremen-
dous effect on Judge Kennedy’s judicial career.
Kennedy was immediately subjected to intense
personal criticism by the press and by individ-
uals. The judge received letters, postcards, and
telegrams containing vicious remarks. During
this time, Judge Kennedy’s sense of humor
stood him in good stead. Although the letters
bothered him and at times preyed on his
mind, he never seemed to take these missives
too seriously. He kept them filed in what he
labeled his “nut file.”1%

The press was not much more restrained
than the public. Newspapers all over the
country denounced him. “The culpable con-
duct of Judge Kennedy is what creates distrust
of some of the judiciary. It is fortunate that
there are so few jurists that fall in his class.”"'*
A paper in Missouri speculated that Judge
Kennedy had been bought. Another paper
brought out his early relationship with Judge
Lacey and charged favoritism.'*®

One effect of Teapot Dome was that it kept
Judge Kennedy on the district bench of Wyo-
ming. There was great resentment against
Judge Kennedy in the Senate. Senator Walsh
who had the power in the subcommitice on
the judiciary wrote to Warren stating that “as
long as I have the power, T. Blake Kennedy
will never be elevated to the Court of Ap-
peals.” He never was allowed to advance to
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the court of appeals when vacancies appeared
or when the Tenth Circuit Court of Appeals
was formed, jobs which would have otherwise
gone to a judge with the background and
experience of T. Blake Kennedy. In 1931
Kennedy was prominently mentioned as a
possible candidate to fill Warren's place as one
of Wyoming's senators.

From Judge Kennedy's memcirs, the impres-
sion is gained that, although he enjoyed his
work as the sole federal judge for Wyoming,
there remained some regret and self- criticism
that he had never risen to the appellate bench.

As he reached his 80th birthday in 1953 he
wrote:

Often there has occurred to me in my train of
thought the query, “Have I missed the boat?”
Tlhroughout it runs the theory that I have not
made as much out of my life as possible. . . .
Would it have been possible to achieve a position

. as judge akin to the esteemed Walter L.
Sanborn or Charles Evans Hughes? . . . I seem to
find a sort of answer to these queries in the
rather satisfying thought that perhaps I reached
a station as high as my inherent limitation would
permit me to go.m

Farlier in 1931 he analyzed his position in
letter he wrote to Judge Lacey:

As to the opportunity for my advancement in the
way of elevation lo the Court of Appeals, it
would not be too conservative to say that my
chances are not good. . . . We sometimes become
the unwitting victim of circumstances, and in my
case having been unfortunate enough in refusing
to shirk responsibility. to be called to sit in cases
where public opinion became intense and where
litigation became a political football, the recollec-
tions of which still live, make il impossible to
expect that a judge would, under the circumstan-
ces, be given credit for sincere motive and honest
judgment ¥

So, Judge Kennedy continued in Wyoming
and like all Wyoming judges he traveled
extensively to hold court in other districts. He
sat on the Eighth Circuit (later the Tenth
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Circuit) on 14 occasions and 83 times on
assignment to other district courts. Many of
these trips combined two of the judge's pas-
sions—travel and baseball.

Judge Kennedy was called a “walking
baseball encyclopedia” and was once men-
tioned as a successor to commissioner of
baseball, Kenesaw Landis. One year he was
honored by the New York Yankees and spent
a game in the dugout with Babe Ruth. He
actively promoted baseball in Cheyenne from
the day he arrived in 1901 and the Cheyenne
radio men who “rebroadcast” games called
the judge their behind-the-scenes “color” man.
Practically every year during the time the
World Series was played, Judge Kennedy was
in New York City holding court. In 1947, he
wrote in his memoirs, he saw 21 games in 21
days by going to night games and double and
triple-headers on weekends.

In 1951, in appreciation of the judge’s 30
years of service on the bench, the Wyoming
State Bar presented a large oil portrait of
Judge Kennedy to be hung in the federal
courthouse in Cheyenne.

In 1955 he retired after having helped to
select his own replacement. His last case
before retirement was a complex oil industry
trademark dispute. Judge Kennedy was 81
years old when he stepped down. “I was born
in 1874, the same year as former President
Herbert Hoover and Prime Minister Winston
Churchill. I'm a few months older than both
and I see they’re both retired, so I should, too.
I'm going to get out before these young
lawyers start saying, ‘the old man isn't as
sharp as he used to be.””

When Judge Kennedy retired, he was the
senior acting judge in the federal courts, as his
predecessor, Judge Riner, had been. Judge
Kennedy continued to serve as long as his
health was good. After a prolonged illness, he
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died in a Cheyenne hospital in May, 1957, at
the age of 83"

3. Ewing T. Kerr

On November 7, 1955, Ewing T. Kerr, ap-
pointed by President Eisenhower, was sworn
in as Wyoming's third federal judge since
statehood.

Ewing T. Kerr was born in Bowie, Texas, in
1900, the youngest of four children. His par-
ents had come to Texas as children, his fa-
ther's family from Pennsylvania, and his
mother’s family from Tennessee. Kerr's father
was a rancher and in the cattle-raising busi-
ness with his brother. When Kerr was a year
old, his father moved the family and the ranch
business across the river to the Indian Territo-
ry (Oklahoma). Kerr's father was appointed
local postmaster for the duration of President
Theodore Roosevelt's term. Kerr remarked, ‘Tt
was said that the reason he got the job was
that he was the only Republican in the coun-
ty-HISZ

Kerr's childhood was a rural one. He admils
to indulging in the time honored Southern
tradition of watermelon snitching in his youth.
He was fond of animals and brought home
many stray dogs and cats and, on one occa-
sion, a possum, Kerr attended public schools
in Loco, Oklahoma, and graduated from Loco
High as valedictorian in 1918.

In 1920 Kerr's father was appointed
superintendent of the Platt National Park in
Sulphur, Oklahoma, by the secretary of the
interior, The park is the site of hot sulphur
springs which were often used for their cura-
tive effects on the body. Kerr's father held the
position as superintendent until his death.

Kerr decided on teaching as a career with a
college professorship as his ultimate goal. He
attended Central State College in Oklahoma
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for three years and then transferred to the
University of Oklahoma where he received an
A.B. in 1923. That same year he returned to
Central State College and completed the work
required to be awarded a BS. degree. While
in college he was a member of the debating
team and lettered in baseball and wrestling.

After graduation Kerr was employed as
principal of the junior high school at Hominy,
Oklahoma, from 1923 to 1925. It was during
that time that he changed directions and
began the study of law. He boarded at the
home of Kermeth Lott who had come to
Oklahoma only a few years after graduating in
law from the University of Kansas, where he
had been a part-time instructor. Lott had
retained the legal textbooks which he had
used. Kerr became interested in reading the
books and Lott told him he showed a par-
ticular aptitude for legal studies. Lott began to
tutor Kerr and over the next two years Kerr
read all of Lott’s textbooks and pursued a
course of study Lott set out. Lott administered
legal exams and also had Kerr assist him in
his law office work writing briefs and prepar-
ing pleadings. Kerr said he read every text
from contracts to torts.

Kerr's sister who was teaching school in
Cheyenne, Wyoming, suggested he join her
there. He moved to Cheyenne in 1925, one
year after the streets of the frontier town were
paved. Kerr was employed as principal of
Corlett Grade School, named in honor of
W.W. Corlett, pre-territorial lawyer. During
this time he pursued a masters degree in
political science and history at the University
of Colorado while continuing his legal studies.
At the time, one could qualify to take the bar
exam after two years of supervised study and
one year of unsupervised study. Kerr was ad-
mitted to practice law in Wyoming on January
25, 1927.

From the time he arrived in Cheyenne he
took part in community affairs. He was active
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in the Chamber of Commerce, Red Cross,
Salvation Army, fraternal groups, his church,
and Republican politics. He helped finance
and construct the first concrete tennis court in
Cheyenne, a sport he particularly liked.

Kerr particularly enjoyed politics. He became
active in the Republican party almost as soon
as he arrived in Wyoming. He enjoyed cam-
paigning, writing and giving speeches on
behalf of various candidates. The first cam-
paign he took part in was in 1926 and
throughout the following years he traveled
throughout the state on behalf of the Republi-
can party.

Judge Kerr points to one of his early
speaking engagements as the beginning that
led him to the federal bench. In 1928 Kerr was
asked to introduce several county and state
candidates in Pine Bluffs, a small ranching
community east of Cheyenne. Sen. F.E. Warren
was in attendance and was to be introduced
to the crowd by a “big shot” politician who
failed to appear. The sponsors asked Kerr to
take over the introduction of Warren. Warren
was by this time a legend in Wyoming and
Kerr was nervous at the unexpected honor of
introducing the senator.

Shortly after this incident, a vacancy came
up in the U.5. attorney’s office for an assistant
U.S. attorney. Warren called A D. Walton, the
US. attorney, to discuss the appointment and
suggested that he consider that “young fellow
who introduced me out in Pine Bluffs.” Wal-
ton wasn’t sure who had introduced the
senator and checked with Kerr to see if he
had been the one. Upon confirming that fact,
Kerr was asked to become the assistant U.S.
attorney.

Kerr held the position until 1933 when the
Democrats came into office. During the latter
part of his time as assistant US. attorney, he
handled the infamous “Casper conspiracy”
case. This was another in the series of
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city-wide violations of the prohibition act in
the state. The mayor, chief of police, sheriff,
and 34 other Casper citizens were indicted
and tried on conspiracy charges. The officials
were charged with conspiring to give a
monopoly to two large illegal distilleries, for
which they were paid over $360,000. The
officials had even gone to the extent of setting
up a bootleggers’ warning system. They
equipped the courthouse roof with two lights:
a red light was used when the “feds” were in
Casper and a green light was flashed when
deliveries could be made.

A case of this nature had its unsavory mo-
ments. One of the government's witnesses was
released from jail at four am. in an effort to
keep him from testifying. Several hours later
he was found dead with his liver lying beside
his body. The government's star witness, the
bookkeeper, was also slated for execution. An
“underworld character from Chicago” was
sent to Cheyenne to accomplish the job. He
was discovered and left town without com-
pleting his confract.

In his remarks to the jury, Kerr asserted,
“that something more than the prohibition law
is involved. The issue of men in public office
who betrayed every trust the citizens of Cas-
per imposed in them is involved in this case.”
The jury was sequestered for a week, the first
ballot was 11-1 for conviction but by the end
of the week the jury had reversed itself and
acquitted the accused. The officials were
nevertheless disgraced and never again held
public office in Wyoming,

In 1933 Kerr was married to Irene Peterson,
a licensed pharmacist who had owned and
operated a drugstore in Glendo. For the next
five years, Kerr engaged in the private practice
of law as a sole practitioner. He had a general
practice and handled a variety of cases. Kerr
also kept up his Republican activities during
the “long, lean years of the 1930s.”
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In 1938 the Republican party returned to
power in Wyoming. Nels H. Smith was elect-
ed governor and he appointed Kerr his attor-
ney general. At that time, Kerr was the young-
est man ever appointed to that office. Kerr
wrote most of Smith’s speeches and it was
widely reported that the governor didn’t make
a move without consulting his attorney gener-
al. A Wyoming newspaper reported, ““Kerr is
recognized as an able lawyer and a keen
student of the law. His work ‘behind the
scenes’ for the adminisiration has been out-
standing . . . and he admittedly is the ‘key
man’ of the new regime.”

Upon accepting the appointment as attorney
general, Kerr was immediately thrown into
one of the most complex cases handled by
that office, the North Platte River suit. The
case involved a dispute over water rights
between the states of Colorado, Wyoming and
Nebraska. Eventually, the federal government
asserted its own claim. The case had begun in
1935 and, by the time Kerr became involved
in 1938, only Nebraska had presented its
evidence.

Kerr reduced Wyoming's special counsel
from two to one and appointed W.J. Wehali, a
prominent Casper lawyer, as special counsel.
Kerr gave what time he could afford to this
litigation, but delegated most of the responsi-
bility to Wehli. A final decision was rendered
by the Supreme Court of the United States in
1944, changing the ownership of one small
ditch in Wyoming. In Kerr's words, the deci-
sion had very little effect. “We were right
back where we started from.”

In August 1939 Attorney General Kerr
fulfilled Governor Smith’s pledge by declaring
that a gasoline trust existed in the state. He
sent a telegram to Roosevelt's “trustbuster,”
Thurman W. Arnold, asking his help in break-
ing the trust. Kerr noted that pas stations in
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every town in Wyoming charged exactly the
same price. Gas refined in Wyoming was
selling for a higher price in the state than in
the neighboring states. Kerr said, “Gascline
companies have been guilty of unfair discrimi-
nation in prices charged the motoring public”
and “the major oil companies have not only
set the price but have contacted independent
dealers with a view to getting them to raise
their prices on all occasions when the major
companies advance their retail ptrices.”” Arnold
sent the FBI to investigate these charges and
Kerr summoned representatives of four major
oil companies to appear and answer accusa-
tions of price fixing and violation of Wyo-
ming’s unfair competition laws. The company
represenfatives  denied these charges and
warned Kerr that enforcement of these acts
would force “the companies to the wall.” In
the end, gasoline prices were reduced an
average of three cents a gallon between
1939-1941. With the arrival of World War II,
the argument over the price of gas became
moot when rationing went into effect.”®

As early as 1940 and 1942 there was talk of
a Kerr candidacy for the United States Senate.
His work as attorney general had brought
approval from even a Democratic paper whose
editor wrote: “In the Smith administration,
(Kerr) is the only one who seems disposed to
get out and get things done. . . . Kerr is one
of the hardest working Attorney Generals (sic)
Wyoming has ever had.” Judge Kerr said that
although he thoroughly enjoyed his political
work, he never had a desire to serve as an
elected leader.

Kerr continued to serve as Wyoming's attor-
ney general until 1943 when he entered the
United States Army. He was assigned to a
position in the Allied military government and
arrived in North Africa some three months
later. He established and supervised the civil-
ian courts for southern Italy and served as
president of the Allied General Court. In
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addition, he was the reviewing officer of
superior court cases tried in liberated Ttaly. In
1945 he was promoted to the rank of major
and assigned to Austria to re-establish the
courts in Innsbruck, Salzburg, and Linz. Kerr
has remarked that the judicial systems in both
Italy and Austria excelled the American sys-
tem, in that they “expedite justice and yet
reach just conclusions.”

Kerr returned to Wyoming in 1946 and to
the private practice of Jaw. The same year he
was selected to serve as the chairman of the
Republican State Committee, a position he
held until 1954, which is still the record length
of service for that position. He continued
running campaigns, making speeches, and
bringing national figures to Wyoming, includ-
ing Senator Robert Taft, Senator Everett Dirk-
sen, Admiral Byrd, Governor and later Chief
Justice Warren, Admiral Nimitz and Presi-
dential candidates Dewey and Eisenhower.

In 1954 the party urged Kerr to run for the
Senate. Kerr did not really want elective office
and felt that U.S. Representative William
Henry Harrison would be the better vote-get-
ter in a race against the incumbent Democrat,
Representative Harrison assured Kerr on
several occasions that he would not run for
the Senate. Kerr was convinced that it was the
desire of the Republican party that he should
announce his candidacy for the Senate seat,
which he did. Representative Harrison later
changed his mind, entered the race and de-
feated Kerr in the primary only to be defeated
in the general election by Senator Joseph C.
O'Mahoney.

In 1955 Judge T. Blake Kennedy said he
wanted to retire, With the encouragement of
Judge Kennedy and the sponsorship of Senator
Frank A. Barreit, Ewing T. Kerr became Wy-
oming’s third federal judge.

The Wyoming Supreme Court, composed of
William A, Riner (nephew of the first federal
judge in Wyoming, Judge J.A. Riner), Fred
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Blume and Harry Harnsburger signed a letter
to Senator Barrett commending Kerr as a
“good and qualified lawyer, with unques-
tioned integrity. . . . His appointment to this
important position would be very gratifying to
each of us” Many other letters were sent to
Senator Barrett mentioning Kerr's experience
and the self-sacrifice he had displayed in his
many years of service to the Republican party.
One writer noted that he had “carried the
torch of Republicanism through the years
when such action, if not subversive, was a
rank heresy in the opinion of so many.”"™

Kerr was sworn in as the third Federal
District Judge for the District of Wyoming on
November 7, 1955, before an audience of 500
lawyers, state and federal officials, family and
friends. Judge Kennedy presided over the
ceremonies with the assistance of United States
Circuit Judge John C. Pickett. Once again ] A.
Riner’s Bible was used in the administration of
the oath of office.

Judge Kerr's first official act was to an-
nounce that Judge Kennedy would continue to
serve the federal judiciary, which he did for
two years. Judge Kerr was the beneficiary of
Judge Kennedy’s experienced advice. One
piece of advice the senior judge gave him was
to remain active in community affairs as it
would make him a better judge. Judge Kerr
followed Judge Kennedy's advice rather than
maodeling himself on the conduct of Wyo-
ming's first federal judge. He said he has
never regretted that decision.

Having sat on the bench for 25 years, Judge
Kerr has tried a variety of cases. The number
and types of cases have changed with the
climate of the country and Wyoming in par-
ticular. When Judge Kerr began his tenure as
a federal district judge, Wyoming was in an
economic depression and the country had yet
to experience the explosion of litigation that
began in the late 1960s. Presently, Wyoming is
riding an economic boom as a result of the
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energy crisis and the state’s vast reserves of
coal and other minerals. Wyoming shares in
the increased amount of litigation found in the
nation as a whole, as well as litigation directly
attributable to the energy growth in the state.
The cases handled by the court in the 1950s
were traditional legal disputes that had been
handled by courts in the past. In the 1960s
was the advent of civil rights cases and in-
creased review of administrative agencies.
Civil rights cases, administrative law ques-
tions, mineral and environmenta! cases, com-
prise the bulk of the cases for the 1970s and
the beginning of the 1980s.

One case handled by Judge Kerr in the
1950s concerned a trial of a swindler, Silas M.
Newton, who claimed to have invented a
“doodlebug’” that could find oil. The gadget
turned out to be a $2 war surplus electronic
device. Mr. Newton had once lectured a
University of Denver class on his “discovery”
of a wrecked space ship complete with the
bodies of “little old men,” and had tried to
pass off a piece of an aluminjum pot as part
of the spaceship.

The Cold War made appearance in Judge
Kerr's court when the judge administered the
oath of citizenship to a Polish Air Force pilot
who had flown his plane to safety in the
mid-50s. The judge also heard many eminent
domain cases in the early 1960s as the
government acquired land around Cheyenne,
Wyoming, for installation of part of the na-
tion’s Minuteman missile system.

After the Chessman decision on the rights of
prisoners, a surge of cases began in the 1960s.
Also in the 1960s, Wyoming courts experi-
enced a 60 percent increase in civil case fil-
ings. The Baker v. Carr decision of 1962 re-
quirements and the dictates of the Wyoming
Constitution required reapportionment every
ten years and in 1963 Judge Kerr sat on the
three-judge court which drew up the plan for
Wyoming'®
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Like his predecessors, Judge Kerr has con-
tinued the Wyoming, practice of assisting other
districts in handling their case loads. In 1962
the judge heard the securities violation case in
Denver of the fallen financial wizard Allen
Lefferdink. During the lengthy trial, Judge
Kerr, as was his practice, ordered the court to
put in an extra half-hour each day in an effort
to move the case along. Throughout his years
on the bench he has continued to travel,
holding court in all the states of the Tenth
Circuit and in places as distant as Louisiana,
California, New York and Puerto Rica. In 1961
he addressed the Federal Judge Seminar held
for the benefit of newly appointed federal
judges, giving a series of talks on typical
situations the new judges would face.

In 1967 Judge Kerr handled one of the
longest and more complicated cases of his
tenure. The Jawsuit involved a corporate
merger of Utah Construction and Mining
Corporation and Lucky Mc Uranium. The
controversy centered around the world’s
largest open pit uranium mine complex and a
stock transaction of over $14 million.

Aspects of Wyoming’s frontier past persist.
The federal court continues to have jurisdic-
tion over the Indians in the Wind River Reser-
vation in Wyoming and Yellowstone National
Park. In 1968 Judge Kerr awarded a woman
$35,000 for the death of her husband in Yel-
lowstone National Park. The man was killed
when a 300-year-old tree fell on him as he
was setting up his tent in the park. Another
suit in the 1970s concerned a young boy who
had fallen into an area of thermal activity in
the Park when he strayed from the walkway.
Indian law cases have remained basically the
same since statehood. They frequently involve
assaults resulting from drinking or unlawful
businesses or transactions by cutsiders on the
reservation. Land disputes between Indians
and their White neighbors have also provided
litigation over the years,
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Probably the most widely publicized case of
his tenure was the “Black Fourteen” case in
1970. Fourteen black football players on the
University of Wyoming team sought to protest
the Mormon church’s policy of denying the
priesthood to blacks. When they followed the
practice of black players on other teams by
announcing that they would wear black arm-
bands in the game against Brigham Young
University, they were dismissed from the
tearn. The university administration and trust-
ees sustained the coach’s action.

The players filed suit seeking $1.1 million in
damages. Judge Kerr dismissed the suit and
the Tenth Circuit affirmed his ruling.'®

In general, the 1970s and the present decade
are characterized by the increased amount of
environmental litigation that comes before the
federal court. Wyoming is a largely untouched
area of wide open space, much of it owned by
the federal government as mnational parks,
recreation areas, national forests, wilderness
areas, animal refuge areas and Bureau of Land
Management land. The state also sustains
significant agricultural and stock raising enter-
prises. Inevitably, conflicts between the federal
government, environmental groups, ranchers
and energy companies have arisen and ended
up in the federal court.

In 1971 Judge Kerr heard the famous eagle
slaying case. Prosecution witnesses related that
helicopter pilots would take “sportsmen’” up
to shoot at eagles in flight above the range.
Over 700 eagles were killed as a result of this
activity. Eight hunters and one pilot were
assessed fines by the courts.

The passage of the National Environmental
Policy Act (NEPA) resulted in suits over the
necessity of filing environmental impact state-
ments. The use of predator and weed control
chemicals also brought litigation to the Wyo-
ming federal court. Government changes in
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the status of federal land and the use of the
power of eminent domain to acquire more
government Jand remain a continuing source
of conflict in Wyoming,

Questions over the interpretation of minerai
contracts and deeds appear with frequency in
the Wyoming federal court. In two recent
decisions Judge Kerr has ruled on questions of
mineral law, Both cases necessitated a look at
early Wyoming history and consideration of
what qualifies as a mineral under certain
federal acts. One of the cases involved the
question of whether a pre-statehood mineral
reservation of “all coal and other minerals”
included oil and gas. Interestingly, the mineral
reservation was connected with the Union
Pacific Railroad land grants and the subse-
quent land sales by the railroad that began the
state of Wyoming. Early newspapers and
scientific journals were cited for the proposi-
tion that even in the 1800s, oil and gas were
considered minerals. The second decision ruled
on whether gravel was considered a mineral
under the Taylor Grazing Act, another act that
was crucial to the development of the state.

The growth of prisoner rights cases con-
tinued in the 1970s. In 1977 Judge Kerr was
called upon to rule on the right of prisoners
to practice satanism. The prisoners had been
denied certain articles including a baphomet,
bells, candles, pointing sticks, incense and
black robes. After the judge dismissed the case
as frivolous, the Tenth Circuit remanded it to
the district court to determine whether satan-
ism was a religion protected under the First
Amendment, In the meantime, the prisoner
converted to Christanity,

The inflation and growth of government in
the 1970s and 1980s have brought a new
litigant before the federal courts—the tax
protesters. For the most part these are citizens
who have been convinced by one of several
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groups or by reading on the subject that they
should not have to pay federal income tax.
Usually they appear without counsel and offer
emotional and imaginative arguments based
on the Declaration of Independence and the
Constitution. In 1975 while Judge Kerr was
hearing the case of one man, he and the jury
were warned that, “you had better believe
that God is sitting in judgment on every
person in this courtroom and his judgment
can be swift” The man had filed a complaint
alleging $550 million in damages and had
named the President of the United States, the
United States Supreme Court, the Wyoming
Supreme Court, all federal judges, the gover-
nor of Wyoming, the American Bar Associa-
tion and the Wyoming State Bar as defen-
dants. He charged that the defendants had
conspired to enact the income tax laws and
that the bar associations were “altruistic
societies, socialists, collectivists and com-
munists.” The suit was dismissed by Judge
Kerr as harassment.

In Januwary 1975 Judge Kerr took senior
status in an effort to get a second federal
judge for Wyoming and to be relieved of
certain of the administrative duties federal
judges must handle. At that time, Wyoming
was the only federal judicial district with only
one judge.

In taking senior status, Judge Kerr has not
retired. He continues to put in a full day,
handling approximately 50 percent of all cases
on the Wyoming federal docket, and maintain-
ing a current docket. He also continues his
work in other districts.

The judge maintains his many outside inter-
ests, including participation in several com-
munity and fraternal groups where, upon
ocrasion, he delivers speeches. Other interests
include reading history, keeping abreast of
current affairs, college football (especially
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Oklahoma and the University of Wyoming),
professional baseball (in particular the Chicago
Cubs), walking, and gardening. Judge Kerr's
continued good health and active mind can in
part be attributed to the fact that he and his
wife have for the last ten years been responsi-
ble for rearing their two young granddaugh-
ters. A visit to the. Kerr household necessitates
watching out for assorted bikes, skateboards,
rollerskates, tennis racquets, and other youth-
ful equipment.

Judge Kerr enjoys continued mental and
physical health and has no immediate plans
for full retirement. His enjoyment of hard
work and his love of the Jaw indicate that he
may yet reach the length of service put in by
his two predecessors.

4. Clarence A. Brimmer, Jr.

On September 26, 1975, eight months after
Judge Kerr took senior status, Clarence A.
Brimmer, Jr., was swarn in, using John Riner's
Bible, as Wyoming's fourth federal judge.””

His father, C.A. Brirnmer, was born in Pitis-
field, Massachusetts, on January 15, 1890. The
family had lived in Massachusetts and upper
New York state since the 17th century. C.A.
Brimmer was a direct descendant of the first
president of Harvard College. Upon gradu-
ation from the University of Michigan in 1913,
he joined his brother, George E. Brimmer, in
the practice of law in Rawlins where they
formed the law firm of Brimmer and Brimmer.
He married Geraldine E. Zingsheim in 1920.
Her grandmother and grandfather had come
to Rawlins from the town of Graack in the
Moselle River Valley of Germany in 1872, four
years after the Union Pacific Railroad had
established Rawlins as one of its division
points. Her grandfather died of tick fever
shortly after arrival and her grandmother
eventually remarried and lived on a small
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pioneer homestead several miles south of
Rawlins. Geraldine’s father was employed by
the Union Pacific Railroad in its freight office.
A local history buff, he was acquainted with
Buich Cassidy, who is said to have loafed on
the freight platform in the early days.

C.A. Brimmer practiced law in Rawlins in
partnership with his son, C.A. Brimmer, Jr.,
unti! his death in 1963. Geraldine Brimmer
died in 1955. C.A. Brimmer, Jr., was the oldest
of the three children. Dorothy Brimmer Swan-
son, his sister, still lives in the family home in
Rawlins. William George Brimmer, his brother,
is on the faculty of Casper College in Casper,
Wyoming.

Brimmer was born in Rawlins in 1922 and
educated in Rawlins public schools. He grad-
uated from Rawlins high school in 1940 after
having been a member of the high school
debate team that won the Wyoming State
Debate Towrnament for three consecutive
years. During his college years at the Universi-
ty of Michigan, he was a night editor, city
editor, and editorial director of the Michigan
Duily. Brimmer was also a member of the
Sigma Phi Epsilon and Phi Delta Phi fraterni-
ties. He received his B.A. in 1944 and ].D. in
1947, both from the University of Michigan.

Brimmer was a member of the United States
Army Air Corps during 1945 and 1946. He
was trained as a cryptographer but spent the
majority of his time as a sergeant-major at the
headquarters unit of the Army Corps at Fort
Totten, New York. Upon discharge from the
Air Force, Brimmer returned to Michigan Law
School.

After graduation Brimmer returned to Raw-
lins to practice in his father's law firm. He
wag admitted to the Wyoming State Bar in
1948. From 1948 to 1954 he served as munici-
pal judge of Rawlins and from 1963 to 1971
he was a US. magistrate. Brimmer became
attorney general of the state of Wyoming in
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1971 and he continued in that position until
1974 when he was appointed U.S. attomey. He
held the position of US. attorney until his
appointment to the federal bench.

The law practice in Rawlins consisted
mainly of ranch and water law, insurance
defense trial work, mineral resource law and
probate work. During his years in private
practice, Brimmer developed a special interest
in mineral law. He served as a member of the
National Advisory Board, Bureau of Land
Management, from 1969 to 1971 and as a
trustee of the Rocky Mountain Mineral Law
Foundation for several years. On the state and
local level, Brimmer served on the Governor's
Commission on Wyoming Water from 1963 to
1965 and was secretary of the Rawlins Board
of Public Utilities from 1954 to 1966. He has
also authored several articles on mineral law.

In addition to his law practice, Brimmer was
active in community affairs serving as presi-
dent of the Lions Club, exalted ruler of Elks,
master of the Rawlins Lodge No. 5, AF. &
AM., and potentate of the Korein Temple.

As a federal judge Brimmer has served as
president of the District Judges Association for
the Tenth Circuit and is presently on the
executive committee of the National Con-
ference of Federal Trial Judges.
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Like all his predecessors, Judge Brimmer is
an active Republican. After serving as Repub-
lican Party County Chairman, State Commit-
teeman, and delegate to the Republican Na-
tional Convention, he served as state party
chairman from 1967 to 1971. In 1971 Brimmer
succeeded James E. Barrett, currently a judge
of the United States Court of Appeals for the
Tenth Circuit, as attorney general. He served
in this position until 1974 when he was a
Republican candidate for governor of Wyo-
ming. After his defeat in the gubernatorial
race, he was appointed United States attorney
for Wyoming by President Ford in January,
1975. He served only a few months before
being appointed to the federal bench.

Judge Brimmer is married to the former
Emily O. Docken. They have four children,
Geraldine Ann, Philip Andrew, Andrew
Howard, and Elizabeth Ann.

It is too soon to offer any historical assess-
ment of Judge Brimmer’s imprint on the
federal bench of Wyoming. It can be fairly
stated, however, that he sits on the bench
during the most crucial period for Wyoming
since statehood. The rapid population growth
and the economic impact of the state’s ex-
ploding energy development offer more than
cnough challenge to a federal judge.
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' Phillip v. Territory, 1 Wyo. 82 (1872) (murder); Hansil-
ton ©. Terrifory, 1 Wyo, 131 (1873 (keeping a lewd
house);, Fern v. Territory, 1 Wyo. 380 (killing a horse).

ZKingman, ” Autobiography,” Annals of Wajoming 224
(July 1942).

BLetter from Chief Justice Howe to Attorney General
ER. Hoar (May 22,1870), Wyoming Attorney General
Papers, Wyoming State Archives, Museums and Historical
Department.

#Kingman, supra note 22 at 224,

BHecht v. Baughten, 2 Wyo. 385, 392 (1881).
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2H.H. Bancroft, History of Nevada, Colorado and Wyo-
ming, 1540-1888, 741 (1890).

P Larson, supra note 3 at 7B. See alse Larson,
“Wyoming's Contribution to Regional and National
Women’s Rights Movement,” Annals of Wyoming 2-15
(Spring 1980).

A member of one of Kingman's eaily juries described
his service on the jury:

Court we held in Lockeridges” billiard hall, the bar

and billiard tables were removed. . . Early in the

term a jury was secured in a felony case, the de-
fendant was charged with assaulting a man, hitting
him over the head with a revolver and threatening
to kill him. The case went to the jury at noon and
several ballots were taken without a verdict. The

“jury room” had several card tables equipped with

cards and chips. The foreman, a Scotchman named

"Uncle Bobby Reid” discovered the cards and ex-

claimed, *“Come, boys, bide a bit with the voting; we

will have a game of cards.” Card playing com-
menced and went on continually during the after-
neon with an occasional interruption for a ballot. The
judge was located in the next rcom behind a thin
partition of wocd and muslin. About 6:30 p.m. the

Sheriff was ordered by the court to bring in the jury.

When they came in, Kingman turned to the clerk

and said, “Mr. Clerk, enter up a fine of two dollars

each against this jury for irying to arrive at a verdict
by playing cards. Mr. Sheriff, they will stand com-
mitted until the fine is paid.” Friend, “Early History

of Carbon County,” Annais of Wyoming 280, 284-85

{(July 1943).

BKingman, supra note 22 at 221.

R, at 225,

AQuoted in Hebard, Woman fiurors, ]. Am. Hist. 1304
1913).

Kingman, supra note 22 at 225.

¥R.C. Morris, Collections of the Wyominyg State Historical
Society 243 (1897).

M, at 242,

3!‘Kingman, supra note 22 at 225,

¥Morris, supra note 33 at 244.

¥14, at 242,

%Despite such high praise, women served for only
three terms of the court. The prophetic remark of object-
ing counsel, “although judges seldom resign they some-
times sicken and die,” came true for Chief Justice Howe
who, due to illness, was forced to retire in 1871. He was
replaced by a Southerner, Joseph Fisher, who was
opposed to women's suffrage. Some years later when the
state supreme court reviewed the claim that women
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should serve as jurors, it was waved aside with the
statement, > At one time it was held by the courts of the
territory of Wyoming that women were competent jurors,
but that ruling was speedily overturned by the same
courts. The question was never passed upon by the
supreme court either state or territorial.”” McKinney v.
State, 2 Wyo. 719, 723 (1892).

The practice of women serving on juries did not
reassert itself until the legislature specifically authorized
the practice 75 years later. Republican state chairman,
Ewing T. Kerr, authored the bill at the request of several
women’s clubs and helped to get it through the 1949
legislature. (He became Wyorning's third federal district
court judge 10 years later.) Judge Kerr commented that
it was not an easy bill to get passed. He faced opposition
from his more conservative party members and lawyers
who objected to women on juries.

¥Kingman, supra note 22 at 226.

14, at 226.

“Guice, supra note 10 at 147.

“Cheyenne Daily Leader, Mar. 25-26, 1870.

L. Gould, Wyoming: A Political History, 1863-1836, 29-
31 (1968).

“Guice, supra note 10 at 18-19.

““Bancroft, supra note 26 at 741-42.

*Cheyenne Daily Leader, May 18, 1871,

#Larson, supra note 3 at 126,

*#Guice, supra note 10 at 53.

YCollected Writings and Addresses of William Chapin
Deming 20 (A.W. Spring ed., 1947).

MGCuice, supra note 10 at 146.

S, at 146.

3Larson, supra note 3 at 126.

*In 1894 Carey was again in the midst of an intra-
party feud. As a senator, Carey supported the National
Republican Party’s adherence to the gold standard. The
West and Warren supported free and unlimited coinage
of silver. Carey’s adherence to the gold standard cost him
re-election to the Senate and splintered the Republican
Party in Wyoming. It also resulted in Carey’s clection as
governor in 1910 on the Democratic ticket.

In 1912 Warren characterized Carey as “the most
monumental hypocrite and the most infernal liar—when
necessary —that God ever permitted to live whom I have
been permitted to meet” The feud, headed by Warren
and Carey, finally ended in 1918 with the election of
Carey’s son, Robert, as governor.

Judge T. Blake Kennedy, Wyoming's second federal
district judge, wha knew both Carey and Warren, went
to the root of these varied and sometimes negative

123

assessments of Carey when he noted that Carey was
aloof and cold and lacked the "common touch” that
Warren had used so effectively. Judge Kennedy in his
memoirs noted that while Carey was “possessed of a
peculiasly vindictive disposition . . ./ he was a man of
“preeminent ability . . . [] a big man in big things.” He
considered him “‘perhaps the most astute and effective
stump speaker that Wyoming has produced.” However
he was rated as a judge, there is no doubt of the impor-
tance of Joseph M. Carey to the state of Wyoming in its
formation and in its growth while he was senator and
governor,

SSeveral quotes from Judge Blair's opinions are
evidence of his sense of humor: “We have read with
due care the testimony given at the trial and find, as is
usually the case in actions founded on verbal agreements
or understandings, that the parties had no difficulty in
disagreeing as to all matters.”” Ketchum v. Dawis, 3 Wyo,
163, 167 (1887).

In Hinfon v. Winsor, 2 Wyo. 206, 208 (1880), Blair
wrote, ““We have examined the record in this case, with
a degree of patience and diligence seldom equaled, but
never excelled in the history of judicial tribunals, to find
something of which the appellant might in equity com-
plain, but all in vain.”

In Garbanati v. Beckwith, 2 Wyo. 213 (1880), he ex-
plained that, “The justice rendered judgment in favor of
the defendant and against the plaintiff. And thereupon
the plaintiff took an appeal to the district court with no
befter success, judgment being rendered against him. Not
being weary in search of substantial justice, he sues out
a writ of errer, and brings his case to this court where
substantial justice is known to be administered in all its
purity.”

®Campbell, supra note 9 at 43,

®In another instance, Judge Blair was called upon to
hold court in Buffalo, Nat Jones, formerly a cowboy, was
the bailiff and he was unfamiliar with court proceedings.
Clerk of Court John Meldrum, later Yellowstone Park
magistrate for 40 years, coached Nat and suggested that
he not appear in court with his chaps and spurs. He
wrote on a piece of paper what Nat should say when he
opened court for the judge. On Monday moming when
Judge Blair entered the courtroom, Nat arose. In the
words of A,C, Campbell, “Never was a Beau Bromumel so
gorgeously attired. Between Saturday night and Monday
morning Nat has assembled a greater assortment of colers
than were ever worn by a yokel at a county fair.”

Nat began, “O yea, O yea, O yea.” Then he stopped,
stammered and tried to start over. He placed his hand in
his vest pocket. A pained expression came over his face.
He turned to Meldrum with a trembling voice and said
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“What in hell did I do with that paper you gave me?”
Campbell, supra note 9 at 43-44.

Larson, Exfling & Wyoming Judge, Wyo. LJ. 171
(Spring 1956).

¥Campbell, supra note 9 at 42,

7 Cong. Rec. 1204, 45th Cong, 2d
1878).

OGuice, supra note 10 at 83,

“'Campbell, supra note 9 at 42.

*%John D.W. Guice in The Rocky Mountain Bench wrote
that “through his deliberate conduct of the court, Peck
did unwittingly let court expenses get out of hand. But
once he caught on to the capers of the court officials
(lining their own pockets), he put an end to their lucra-
tive practices and demanded to approve all bills rendered
by the county.” Guice, supra note 10 at 82.

%1 arson, supra note 57 at 172.

1 arson, supra note 3 at 129-30.

%7 Cong. Rec. 1203, 1206, 45th Cong,, 2d Sess. (Feb.
20, 1878).

%Larson, supra note 57 at 179.

“Guice, supra note 10 at 91.

%Arnold wrote: “R.B. Hayes, President of the "United
States” Highly honored and much loved Pres. 1 come to
you once more in behalf of this Judicial District. It dces
seem, that the Saloon, Gambling and Impure houses of
this District are determined to get rid of Judge Peck. The
Legislature now says, as soon as he is confirmed by the
Senate, they will appoint him to Pease County in the Black
Hills, and one of them advised some of our good citizens,
that we have his head shaved, or the Indians would get
his sczlp. 1 have been in this territory almost seven years
. . . In the July term of Court I was Foreman of ‘Grand
Jury,” and I think every one of the criminal cases originat-
ed either in Gambling Salcons or Impure houses. Judge
Peck has so instructed jurors, and explained the Laws,
that this class of people, who have been largely in the
assendency (sic), are defermined to get rid of him. Since
Judge Peck came among us one or two saloons have
closed, and if he continues among us others will soon
follow. Should our Dear Judge Peck be remaved to Pease
County by the Legisiature may I be permitted to ask
your Excellency to send us, If not a Christian Gentleman,
al least a temperance man; but O, 1 would thank God so
much if Judge Peck can continue here. Eternity above will
reveal how much you have encouraged and cheered
God’s people in appointing Judge Pack to this place. He
has already been the means of starting a Sabbath School
in ‘Green River’, a most fearfully wicked place.

Ex Judge Thomas is very populer among the Saloon
people and has the repuiation of patrenizing them. It is

Sess. (Feb. 20,
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not only our privilege, but our greatest joy to remember
you daily at the "Throne of Peace’.

I remain your most cbedient servant,

F.L. Arnold, Pastor of Presbyterian Church
(signed)

P.3, Judge Peck is an Episcopalian.”

¥Gould, supra note 43 at 109-10.

7°Campbe]], supra note 9 at 40, 42,

"\The Laramie Boomerang quoted a cattleman who
explained that ““the lynching of Averell and his woman
was the direct outgrowth of the failure of the courts in
Wryoming to lend protection to the property of cattle-
men.” The Sait Lake Tribune commented, “The men of
Wyoming will not be proud of the fact that a woman--
albeit unsexed and totally depraved—has been hanged
within their territory. This is about the poorest use that
a woman can be put to.”” The National Police Gazette told
the story under an alliterative headline, “Blaspheming
Border Beauty Barbarously Boosted Branchward.” The
cattlemen were released after the four witnesses to the
crime failed to show up at trial; one died mysteriously,
and the rest disappeared. No one was ever convicted for
the lynchings.
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®Biographical information on Riner is from the John A.
Riner file, Wyoming State Archives, Museums and
Historical Department collections and from a similar file
in the American Heritage Center Collections, University
of Wyoming.
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district court dackets.
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PMuch of the information in this section comes from
a series of interviews and discussions with Judge Kerr
from August 1978 to March 1980.
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"*3Barrett Papers, American Heritage Center, University
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13 At this writing the 1980 reapportionment was under
challenge by the League of Women Voters as to represen-
tation for Niobrara County. Judge Kerr is one of the three
federal judges assigned to hear the case. Thomson, supra
note 84.

6Among the numerous newspaper accounts of the
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Grid Team,” Wyoming Slate Tribune, Oct. 18, 1969, at 1:
“Court of Appeals to Hear Case,” Wyoming Eagle, Dec. 2,
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State Tribune, Jan. 4, 1971, at 1. A recent retrospective on
the case is: Luhm, “A Decade Ago: Dissension, Drama
and Decision in Wyoming,” Laramic Boomerang, Oct. 20,
1979.
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